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1. Lands — Swamp lands — Sale of by County Court, act of 1868 to validate, 
not unconstitutional.— Certain swamp lands were sold by the County Court 
of Barton county. The court had full jurisdiction in the premises, but the 
sales were attended with informalities and irregularities. Held, that the act 
of March 26, 1868, validating the titles to those lands, was not unconstitutional 
as being retrospective in its operation. 

As between individuals, the Legislature can not validate void deeds. But 
counties are not individuals. They are political divisions of the State; their 
functions are of a public nature; they hold their property in subordination 
and under the control of the Legislature. 

The law distinguishes between sales by County Courts which are without 
authority and absolutely void ab initio, and those which are made by authority 
of law, but are informal and irregular. 


Appeal from Third District Court. 


T. T. Gantt, for appellant. 


The relation of the State to the swamp lands, in the first 
instance, under the grant of them by Congress of September 28, 
1850, was that of absolute proprietor. As long as the lands were 
held by any county of the State they remained subject to disposi- 
tion by the State. A county is not an independent individual 
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person having rights of property with which the State can not 
meddle, but is a mere local agency employed by the State for the 

purpose of municipal government, and liable to have its very 
existence determined and ended if the State shall so decide. 
(Conner v. Bent, 1 Mo. 285; Hamilton v. St. Louis County 
Court, 15 Mo. 8 e¢ seg.; People v. Power, 25 Ill. 190; East 
Hartford vy. Hartford Bridge Co., 10 How. 533.) 

If the State retained the power of disposing of these lands, 
which was true unless the respective counties had disposed of 
them to individuals, the act of March 26, 1868, operated as such 
a disposition in favor of the persons named in the deeds or 
patents made or issued by the counties in favor of the purchasers 
of swamp lands. It operated as such a disposition from March 
26, 1868, only. No retrospective effect is claimed for it; no 
rights can be defeated by it. The obligation of no contract can 
be impaired by it. All that it can do, and all that it claims to 
do, is to confirm by law, to the purchasers named in the convey- 
ances made for swamp lands by the several counties, the title to 
the lands described in such deeds, such confirmation taking effect 
as of that day (March 26, 1868) and having the same efficacy as 
if patents had been then issued by the governor of the State to 
the purchaser, according to section 4 of the act of March 8,°1851. 
(Strother v. Lucas, 12 Pet. 410 e¢ seg.) 

Counties occupy a relation toward the State quite different 
from that which any private, independently existent person can 
occupy. From the nature of its constitution, the State has, and 
can not divest itself of, complete control over them and their 
property (so called). It can no more divest itself of this than it 
can abdicate any other part of its sovereignty. But whenever the 
State, either directly or by any of its agencies or instrumental- 
ities, enters into contracts or engagements with an individual 
capable of having o beneficial interest in any subject-matter, 
then the State is as much bound in morals to fulfill its engage- 
ment as an individual would be; and so far as the action of the 
State in derogation of such contract or engagement is inhibi- 
ted, either by the constitution of the United States or of the 
State, such action is a nullity. 
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G. H. Walser, pro se. 


John S. Phelps, attorney of J. M. Richardson; and 7". 24. 
Sherwood, attorney for heirs of W. M. Chenault and W. F. 
Cloud. 


I. The deeds recited in the agreed statement of facts were 
sufficient, although somewhat informal, and passed the title of 
the county. (Jamison v. Fopiana, 43 Mo. 565, and cases cited. ) 

II. If defects in substance as well as in form existed either in 
the deeds or in their acknowledgments, they were cured by the 
act of March 26, 1868 (Sess. Acts 1868, p. 67), and that act 
is not unconstitutional. A county is part and parcel of the State, 
‘but an agency of the State government,” and ‘‘can have no 
property which may not be taken away by the effect’of legisla- 
tion.” (State v. St. Louis County, 84 Mo. 546; Cooley on 
Const. Lim. 240.) The curative act of 1868 may well be 
regarded not as one “legalizing as against the State the unau- 
thorized or invalid acts of any officer,” but as an act prohibiting 
that agent from asserting title to lands which had been by that 
agent previously granted away; or the act may be regarded as a 
legislative grant. (See authorities cited below. ) 


J. P. Ellis and J. F. Hardin, for respondent. 


I. The title to said land was fully vested in Barton county by 
legislative grants. (Sess. Acts 1857, p. 82; Strother v. Lucas, 
12 Pet. 411; Field v. Seabury, 19 How. 323-38 ; Rice v. R.R. 
Co., 1 Black, 858; Lessieur v. Price, 12 How. 59; Flecker v. 
Peck, 6 Cranch, 128; Ashley v. Cramer, 7 Mo..98; Harold v. 
Simmons ef al., 9 Mo. 823; 87 Mo. 838 ; 45 Mo. 448; Griffing 
v. Gibbs, 1 McAl. 212; Grignon v. Astor, 2 How. 319; Dunklin 
County v. Dunklin County Court, 23 Mo. 449; Enfield v. Way, 
11 N. H. 520; Enfield v. Permit, 5 N. H. 280 ; Wilcox v. Jackson, 
13 Pet. 498.) 

II. The deeds from J. N. Bruffy to J. M. Richardson, dated 
November 12, 1858, and May 26, 1859, were void and properly 
so declared by the court; and so were the deeds by Mathews and 
Timmonds, as county justices, dated December 8, 1859, and 
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February 6, 1861. All of these deeds show on their faces that 
the laws were not complied with, and that they were executed 
without authority. The doctrine is well settled that a public officer 
must act in strict compliance with the act creating the power he 
assumes to execute. (Sess. Acts 1857, pp. 49-50; R. C. 1855, 
p- 1006, § 4; Sess. Acts 1859, p. 358.) There never was any 
authority for a commissioner to make a deed to any of these lands, 
and county justices could only make deeds to lands sold in a par- 
ticular manner. None of the legislative acts were observed in 
these cases. (Shawnee County v. Carter, 2 Kan. 117; State v. 
Bank of the State of Missouri, 45 Mo. 528 ; Walcott v. Lawrence 
County, 26 Mo. 272; Delafield v. Illinois, 26 Wend. 192; Dela- 
field v. Hlinois, 2 Hill, 159; Brady v. New York City, 20 N. Y. 
312; Floyd’s Acceptances, 7 Wall. 666; Dwarris’ Stat. 670; 
Sedgw. Stat. Law, 292 e¢ seg., 851-8 ; 22 Pick. 385 ; Comyn’s 
Dig., tit. Attorneys, c, 11,14, 15; Sto. Agency, §§ 165, 307 a; 
North River Bank v. Aymar, 8 Hill, 262; Warendorff v. Whit- 
taker, 1 Mo. 205; Tate v. Evans, 7 Mo. 419; Lee v. Monroe, 7 
Cranch, 366; Gains’ Case, 6 Wall. 711-12; Curtis v. United 
States, 2 N. & H. Court Claims, 144; Baltimore v. Reynolds, 
2 Md. 1; State v. Hastings, 10 Wis. 518; Hall v. Marshall 
County, 12 Iowa, 142; Pierce v. United States, N. & H. Court 
Claims, 270; People v. Phoenix Bank, 24 Wend. 431.) The 
agency being special, not coupled with any interest in the officer, 
everything done is-void, unless in strict conformity with the 
authority. (Allen v. Ogden, 1 Wash. C. C. 174; Stephens 
v. United States, 2 N. & H. Court Claims, 95; Davis v. Robb, 
2 Cr. C. C. 458; Pierce v. United States, 2 N. & H. Court 
Claims, 599; 5 Wheat. 8326; Barger v. Miller, 4 Wash. C. C. 
280; Holbrook vy. F. & A. T. Co., 8 Cr. C. C. 425; United 
States v. Halberstadt, Gilp. 262; Johnson v. United States, 
5 Mason, 425; United States v. Michal, 1 Penn. 646; Seabury 
v. Field, 1 McA. 1; Friedman v. Goodwin, id. 142.) The 
county being a corporation, could do no act except as authorized 
by law. (Head v. Prov. Ins. Co., 2 Cr. 127; Russell v. Top- 
ping, 5 McL. 194; Dartmouth College v. Woodward, 4 Wheat. 
636; Beatty v. Knowles, 4 Pet. 152; 1 U. S. 141; -Perriene 
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v. Ch. & D. Canal Co., 9 How. 172; Humphreyyille Copper Co. 
v. Sterling, 1 West. Law Mag. 126; Farnham v. Black Canal 
Co., 1 Sum. 46; Bank of Augusta v. Earle, 30 Pet. 519; 
Runion v. Foster, 14 Pet. 122; Tombigbee R.R. Co. v. Knee- 
land, 4 Hawl. 16; City Bank v. Beach, 1 Bl. C. C. 425; 
Mygatt v. City of Green Bay, 8 Am. Law Reg. 271; Cincinnati 
v. Morgan, 3 Wall. 275; Clark v. City of Washington, 12 Wheat. 
40; 2 Cr. C. C. 502; Owing v. Hall, 9 Pet. 608; Williams v. 
Peyton, 4 Wheat. 77; 2 Cal. 524; 12 Ill. 140; 3 Conn. 171; 
14 Conn. 128 ; 3 Comst. 129; 15 N. Y. 341; 13 Ind. 245; 16 
Ind. 227; 7 Ind. 77; 4 Ind. 15, 157, 462; 8 Blackf. 132, 162; 
4 Blackf. 15; 7 Blackf. 12; 1 Blackf. 336; 4 Blackf. 454; 
8 Blackf. 295 ; 6 Blackf. 91; 4 Blackf. 476; 5 Blackf. 325; 
4 Blackf. 241; 3 Blackf. 158; 2 Ind. 262; 10 Ind. 358; 2 
Ind. 58 ; 3 Ind. 447; 8 Ind. 1382; 2 Ind. 327; 6 Ind. 542; 
8 McL. 102.) Counsel here reviewed the specific points of 
objection to the several deeds offered by defendant. 

Il. The act of the 26th of March, 1868, is wholly retro- 
spective and void. (Routsong v. Wolf, 35 Mo. 174; Const. 
Mo. 1865, art. 1, § 26; State, to use, etc.,v. Fry et al., 4 
Mo. 120; State v. Sloss, 25 Mo. 291; 7 Humph. 152; Jones’ 
Heirs v. Perry e¢ al., 10 Yerg. 59; Officer v. Young, 5 Yerg. 
820; Van Zandt v. Waddell, 2 Yerg. 260, 559-60; Tate’s Ex’r 
v. Bell, 4 Yerg, 202; Rice v. Parkham, 16 Mass. 326; Holden 
y. James, 11 Mass. 396 ; 5 Pick. 65; 3 Greenl. 326; 4 Greenl. 
140; 1 Ark. 121, 315; 4 Ind. 801; 1 Gill. & Johns. 163; 
3 Scam. 238, 465; 12 Ala. 369; 4 N. H. 572; 13 La. 176; 
Sedgw. Const. Law, 167-172; 81 Mo. 205; 83 Mo. 287; 
88 Mo. 483; 44 Mo. 570; 41 Mo. 89.) The subsequent 
approval by the court of the sale by McFarland could not assist 
the validity of the sale. (Gaines’ Case, 6 Wall. 714; Hope Ins. 
Co. v. Flynn, 388 Mo. 483; State, to use of Fry e¢ al.,.4 Mo. 
120; State v. Sloss, supra; T Humph. 152; De Cordova v. 
City of Galveston, 4 Texas, 471.) Our constitution differs 
materially from nearly every other State constitution in forbid- 
ding all retrospective legislation. The act of 1868, declaring 
these deeds valid, is an invasion of the functions of the judiciary, 

18—VoL. XLVII. 
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and hence void. (Jones’ Heirs v. Perry e¢ al., supra; Officer 
v. Young, supra; Van Zandt v. Waddell, supra; Tate’s Ex’r 
v. Bell, supra. ) 

The act still further deprives the county of vested rights in this: 
that it undertakes to make that valid which was void. (Commis- 
sioners of Shannon County v. Carter, 2 Kan. 115.) This is 
a parallel case to the one at bar. (Watson v. Werner, 8 Pet. 
108; Hope Ins. Co: v. Flynn, 38 Mo. 483.) The county was a 
corporation, hence a “person”? within the meaning of that 
provision of the constitution of the United States which declares 
that no person ‘‘shall be deprived of property without due 
process of law.” 


Waaener, Judge, delivered the opinion of the court. 


This was an action of ejectment brought in the Barton County 
Circuit Court to recover the possession of certain real estate 
which had been donated to the county as swamp lands. 

The case was tried on an.agreed statement of facts by the court 
sitting as a jury, and judgment was rendered in both the courts 
below for the respondent. The defendant admitted that he was 
in possession of the lands, but did not claim a title in fee. He 
set up, as a defense against the plaintiff’s right of recovery, an 
outstanding title in another person, and, to support this defense, 
gave in evidence four several deeds, which purported to convey 
all the lands in controversy to John M. Richardson. These deeds 
recited as follows: 

1. That on the 12th day of November, 1858, a deed was made 
between Jason N. Bruffy, as commissioner for and in behalf of 
Barton County, party of the first part, and John M. Richardson, 
of the second part, stating that the County Court of Barton 
county, on the 21st of December, 1857, granted to John M. 
Richardson the right to purchase certain swamp lands therein 
described at and for the price of seventy-five cents per acre, and 
that Wm. D. McFarland, as swamp-land commissioner for said 
county, did, on the 2ist of December, 1857, sell the said real 
estate to the said Richardson, and that the said Richardson 
had paid the full price therefor, which sale was, by the County 
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Court of Barton County, approved on the 4th of March, 1858, 
and that said court ordered Jason N. Bruffy, commissioner 
appointed by said court, to convey by deed, for and in behalf of 
said county, the said real estate to said Richardson ; and there- 
upon, in consideration of the premises, the said commissioner did 
remise, release and convey to the said Richardson and his heirs 
all the right, title, interest and estate which Barton county had 
to the said real estate, which deed was duly executed by Bruffy, 
commissioner of Barton county, acknowledged and filed for record 
May 25, 1859. 

2. That on the 26th day of May, 1859, said Bruffy, as com- 
missioner for Barton county, made another deed to said Richard- 
son, conveying certain other lands therein described. The form 
and recitals of this deed were the same as in the previous one, 
except that it recited the payment of the price by Richardson to 
the treasurer of Barton county, an order by the Barton County 
Court at the February term, 1858, to Bruffy, to convey the lands 
to Richardson. The deed was also duly acknowledged and 
recorded May 26, 1859. 

5. That on December 8, 1859, Philip Mathews, presiding 
justice of the County Court of Barton county, executed a deed, 
countersigned by the clerk of said court and attested by its seal, 
purporting to convey to John M. Richardson another tract of 
land, acknowledging the receipt of the purchase money by Barton 
county. This deed conveyed to Richardson, to his own proper 
use and behoof, the premises, together with all the rights, title 
and interest of which the said Barton county was seized. It was 
acknowledged before the clerk of the Barton County Court. 

4. That on February 6, 1861, a deed was made by the pre- 
siding justice of the Barton County Court to John M. Richardson, 
reciting that, whereas, Wm. D. McFarland, as swamp-land com- 
missioner of the county of Barton, did, on the 19th of December, 
1857, in obedience to an order of the County Court of Barton 
county, sell certain swamp lands to Wm. M. Chenault (describing 
them); and whereas, the County Court of Barton county, on the 
5th day of February, 1861, made qn order reciting the payment 
of the full amount of the purchase money and interest for said 
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lands ; and whereas, John M. Richardson and others were partners 
of Chenault in the purchase of the same; and whereas, the legal 
representatives of Chenault, deceased, had made partition thereof 
with the other partners, and had set off the lands described in 
the order to John M. Richardson, therefore it was ordered by the 
County Court of Barton county that the clerk of said court 
execute a deed therefor to John M. Richardson, said deed to be 
signed by the president of the court, countersigned by the clerk, 
and attested by the seal of the County Court. This deed states : 
‘* Now, therefore,” the presiding justice did, in obedience to the 
foregoing order, ‘‘ grant, bargain, sell and convey, remise, release 
and transfer” ‘‘all the right, title, claim and interest”? of the 
said Barton county in said lands to the said John M. Richardson. 
This deed was also duly acknowledged and recorded. 

It was admitted that all the lands embraced in plaintiff’s 
petition were part of the swamp lands in Barton county, duly 
selected and approved as such swamp lands, under and by virtue 
of an act of Congress approved September 28, 1850; that 
prior to November 4, 1857, these lands had been patented by the 
United States to the State of Missouri; and that the governor 
of the State caused the County Court of Barton county to be 
legally advised of such selection and patents, and furnished plats 
of the land to said court; that all of the lands described in 
plaintiff’s petition were duly selected as swamp land prior to 
November 4, 1857, and were included within the operation of an 
act of the Legislature, approved on that date, amendatory of an 
act approved December 10, 1855. The land was not sold by 
virtue of any order of the Barton County Court directing the 
sheriff to expose it for sale, nor did the sheriff advertise or sell it 
in any way. The court, at the prayer of the plaintiff, gave the 
following declarations of law: 

1. That the act of the General Assembly of the State of 
Missouri, entitled ‘“‘an act amendatory of an act donating 
swamp and overflowed lands in the counties in which they lie,” 
approved December 18, 1855, approved November 4, 1857, 
vested a fee-simple title in plaintiff of the land sued for. 

2. That the deed given in evidence by defendant, executed 
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November 12, 1858, by Jason N. Bruffy to John M. Richardson, 
is void, and furnishes no evidence of an outstanding title to said 
Richardson to the lands therein described. 

%. That the deed given in evidence by the defendant, executed 
May 26, 1859, by Jason N. Bruffy to John M. Richardson, is 
void, and furnishes no evidence of an outstanding title in said 
Richardson to the lands therein described. 

4. That the deed given in evidence by the defendant, executed 
by Philip Mathews to John M. Richardson, on December 3, 1859, 
is void, and furnishes no evidence of an outstanding title in said 
Richardson to the lands therein described. 

5. That the deed given in evidence by defendant, executed on 
the 6th day of February, 1861, by Lander M. Timmonds and 
Branch T. Morgan to John M. Richardson, is void, and furnishes 
no evidence of an outstanding title in said Richardson to the 
land therein described. 

6. That the act of the General Assembly, entitled ‘‘an act 
to perfect the title to lands known as swamp lands,” approved 
March 21, 1868, is, as to its operation and effect on the several 
deeds given in evidence by the defendant, unconstitutional and 
void. To these declarations the defendant at the time excepted. 

It will be perceived by the instructions that the ruling of the 
court was that the deeds of conveyance to Richardson were 
absolutely void, and that the act of 1868, purporting to confirm 
and render them valid, was unconstitutional and inoperative. 

As this controversy springs out of an attempted disposition of 
the swamp and overflowed lands granted by the United States to 
this State, it will be necessary briefly to recur to the State legis- 
lation upon that subject. 

By an act approved March 8, 1851 (Sess. Acts 1851, p. 238), 
the Legislature donated the lands in question to the counties in 
which they were situated, the proceeds of which were to be paid 
into the county treasury and to become a part of the county 
school fund. The second section of the act provided the means 
and manner for reclaiming the lands, and the third section invested 
the County Courts, whenever in their judgment it should be for 
the interest of the counties to do so, with power to order the sheriff 
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to sell the same in such quantities, at such times and places, and 
on such terms as they might think proper. And the fourth section 
enacted that when full payment should be made for any of the 
lands by the purchaser thereof, the County Court should cause the 
fact to be certified to the governor, who should thereupon grant 
to the purchaser, his heirs or assigns, a patent for the same, etc. 

By an act approved February 28, 1855, it was enacted that 
‘the several County Courts of this State are hereby authorized to 
sell and dispose of the swamp and overflowed lands within their 
respective counties, either with or without draining and reclaiming 
the same, as in their discretion they may think most conducive to 
the interest of said counties.”? (Sess. Acts 1855, p. 160.) Under 
the act approved February 9, 1857 (Sess. Acts 1856-7, p. 50), 
it was provided that the County Courts of Barton and Jasper 
counties should each appoint for their respective counties some 
suitable person as swamp-land commissioner, who should give 
bond to the county in which he was appointed, which bond should 
be approved by the County Court. It was the duty of the com- 
missioner, within ten days after the order of the court of his 
county, to set up one notice in each township in his county, stating 
the time and place of sale, the notice to be thirty days prior to 
the day of sale; and the commissioner was then to sell the swamp 
and overflowed lands in the manner prescribed by the county. 
When full payment was made for any of the lands, then it was 
the duty of the commissioner to report the same to the County 
Court, and the court was to certify the fact to the governor. All 
acts inconsistent with this act were repealed so far as they related 
to Barton and Jasper counties. 

Another act on the subject provides that all lands in this State 
selected under and by virtue of the act of Congress approved 
September 28, 1850, entitled ‘‘an act to enable the State of 
Arkansas and other States to reclaim the swamp lands within 
their limits, and which have been or may hereafter be patented to 
the State,” be and the same are hereby declared to vest in full 
title and belong to the counties in which they may lie. (Adj. 
Sess. Acts 1855, p. 32.) 

By the act approved March, 1859, it was provided that all 
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swamp lands in Barton and Jasper counties, upon which certifi- 
cates of purchase hadwnot been issued, or that had been sold or 
pre-empted and had afterward been forfeited, or might thereafter 
be forfeited, should be sold as provided for in the next succeeding 
section, which is as follows: ‘‘Section 8. The County Court 
shall make an order, a copy of which shall be given to the sheriff 
of the county, directing him to expose to sale such lands; and he 
shall be governed in advertising, selling, and in all other respects 
not inconsistent with this act, by the general law regulating the 
sale, of the sixteenth section.”? The act further declares that no 
deed shall be made for any of the lands aforesaid until the pur- 
chase money is paid; and upon full payment being made, the 
County Court shall order the county clerk to execute a deed for 
the lands sold, which deed shall be signed by the president of said 
court and countersigned by said clerk and attested by the seal of 
the county. (Sess. Acts 1858-9, p. 358.) 

In 1868 the Legislature passed an act entitled ‘‘ an act to per- 
fect the title to lands known as swamp lands.” It consists of a 
single section, and provides that all deeds or patents granted or 
made by the County Courts of the State in which any of the lands 
known as swamp or overflowed lands may lie, shall be deemed 
and held to be valid and legal, whether issued by the County 
Court or a commissioner appointed by the said court for that pur- 
pose ; and such deed or patent shall vest in the purchaser of any 
such lands all right, title or interest of said counties in said lands 
as fully as if said patents or deeds had been granted by the gov- 
ernor of the State and countersigned by the secretary of State, as 
is now provided by the General Statutes; and the funds arising 
from such sale shall constitute a part of the school fund of the 
respective counties, as is now provided by law. (Sess. Acts 
1868, p. 67.) 

The above constitutes all the material legislation affecting the 
matter now pending. It will be seen that, in the manner of 
making the sales and executing the conveyances, the laws pre- 
scribing the mode and form were not strictly complied with, and 
that the proceedings were attended with irregularities. The first 
inquiry is as to the nature and character of the title vested in 
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the counties by the respective acts. If the land belonged abso- 
lutely to the county, then it is contended that it was entirely 
competent for the County Court to dispose of it through the 
appointment of a commissioner under the laws in force at that 
time. (R. C. 1855, p. 502, § 2.) As to the deeds executed 
by the presiding justice of the County Court, it is certain that 
the precedent steps preliminary to such execution by the justice, 
prescribed by the law, were not conformed to. The matter of 
form, execution, and acknowledgment were good enough. The 
act made it the duty of the clerk to execute the deed, and then 
declared that it should be signed by the president of the court 
and countersigned by the clerk, with an attestation of the seal of 
the county. Although the meaning of tke section is somewhat 
obscure, it seems that it was intended that the clerk should pre- 
pare the deed, and the president should sign it as the agent for 
the county, and then it should be countersigned by the clerk with 
his seal annexed. 

In Dunklin County v. The District Court, 23 Mo. 449, it was 
held that Dunklin county had the power to use the swamp lands 
for other purposes than those designated in the grant, and might 
therefore appropriate them in payment of a railroad subscription. 
It was said that the trust reposed in granting the swamp lands to 
the State was a personal trust, resting in the public faith of the 
State, and not a property trust fastened by the terms of the grant 
upon the property itself. But when the State donated the lands 
to the respective counties, did it surrender all legislative control 
over the matter? and was it incapable of any further legislative 
interference? The answer to this brings up the validity of the 
act of 1868, purporting to perfect the titles of the purchasers 
of swamp lands, and this is really the important question in 
the case. It is insisted that the law is retrospective, and 
therefore void, and the courts below so decided. Our con- 
stitution directly prohibits the Legislature from passing retro- 
spective laws, and if this act is of that character it can not be 
sustained. 

A statute which takes away any vested right acquired under 
existing laws, or creates a new obligation, or imposes a new 
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duty, or attaches a new disability, in respect to transactions 
already past, is retrospective. (Hope Mutnal Ins. Co. v. Flynn, 
38 Mo. 488.) As between individuals, the Legislature has no 
power to interfere and declare an act or deed valid which was 
previously void. Therefore, when the Legislature undertook by 
an enactment to declare a deed legal and binding which was 
made by an insane person, it was decided by this court that the 
act was unconstitutional and of no effect. (Routsong v. Wolf, 
85 Mo. 174.) 

But in examining this question we must ascertain what relation 
exists between the State and the county, and what are their several 
rights and powers. If the county is to be treated as a person, 
possessing individuality, and the grant or donation conveyed to it 
a title in fee, then the confirmatory act passed by the Legislature 
must be held invalid. But when the grant was made, certain 
powers were given to the County Court in relation to its disposal. 
The court was the agent or instrument through which the disposi- 
tion was to be made. It is certain that the court did not act 
independently of the sovereign authority of the State. In Rear- 
don y. St. Louis County, 86 Mo. 555, we said: ‘The powers of 
the County Court, and what precise relation it bears to the 
county, we are to ascertain from the numerous acts which have 
been passed from time to time by the Legislature, conferring 
jurisdiction upon it. It is nowhere declared that the County 
Court is the general agent or representative of the county. It is 
a part of the State government, with specific powers, duties and 
functions ; generally local to the county, it is true, but derived 
from the State, and not from the county, and subject to be altered 
or changed at the will of the Legislature, without regard to the 
will of the county. It acts independently of the county in 
obedience to State laws. Duties imposed upon the County Court 
by the Legislature, it performs as acts of obedience to the Legis- 
lature directly as a State functionary, and not as an agent of the 
county. Itis true, it can bind the county in some contracts, sub- 
ject it to some legal obligations, and appropriate its money to 
certain objects, but these powers it exercises by virtue of authority 
derived from the State government, and in obedience to State 
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laws.”? A county is not a corporation in the strict and proper 
sense of that term. 

In speaking on that subject in the case of The Hann. & St 
Jo. R.R. Co. v. Marion County, 86 Mo. 303, this court used 
the following language: ‘‘A county is a political division, and 
denominated a guasi corporation. It assumes on itself some 
of the duties of the State in a partial or detached form, and is to 
be considered in the light of an auxiliary of the government, and 
as a secondary and deputy trustee of the people.” And in The 
State, etc., v. The County Court of St. Louis County, 84 Mo. 
546, it was decided that a county was not a private corporation, 
but an agency of the State government, and that, although the 
Legislature could not take from the county its property, it had full 
power to direct the mode in which the property should be used. 

Judge Cooley, in his recent treatise on constitutional limita- 
tions, lays down the doctrine that counties, townships, school 
districts and road districts do not usually possess corporate powers 
under special charters, but they exist under general laws of the 
State, which apportion the territury of the State into political 
divisions for convenience of government, and require of the 
people residing within those divisions the performance of certain 
public duties as a part of the machinery of the State, and, in 
order that they may be able to perform these duties, vest them 
with certain corporate powers. Whether they shall assume those 
duties or exercise those powers, the political divisions are not 
allowed the privilege of choice. The Legislature assumes this 
division of the State to be essential in republican government, 
and the duties are imposed as a part of the necessary and proper 
burden which the citizens must assume in the process of self- 
government. Their functions, therefore, are wholly of a public 
nature, and there is no room to imply any contract between them 
and the State, in their organization as corporate bodies, except 
that which springs from the ordinary rules of good faith—that ° 
the property they shall acquire, by local taxation or otherwise, 
for the purpose of their organization, shall not be seized by the 
State and appropriated in other ways. They are, therefore, some- 
times called guasé corporations, to distinguish them from the 
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corporations in general, which possess more completely the fanc- 
tions of an artificial entity. (Cooley on Const. Lim. 240.) 

The decisions have been uniform on this question, and they 
universally sustain the foregoing principles. That the county 
holds its property in subordination and under the contro] of the 
Legislature has frequently been adjudged in this court. Thus, in 
an early case, it was held that the Legislature was competent to 
relieve from a forfeiture, even where the money was going to a 
county, and that after judgment; and that where money accrued 
to a county it could not be said to be so vested as to prevent the 
control of the Legislature. (Conner v. Bent, 1 Mo. 235.) 

In the case of The State, etc., v. The County Court of St. 
Louis County, supra, it was announced as a settied rule that an 
act directing the county to appropriate part of its revenue, already 
collected, in a particular way, was not unconstitutional as being 
retrospective in its operation ; that it took away no vested right, 
nor did it impair the obligation of a contract; that acts of the 
Legislature providing the objects for which county funds could be 
appropriated were at all times subject to repeal or alteration, so 
as to appropriate the funds in a mannert or to objects different 
from those before provided. (See also Hamilton & Treat v. St. 
Louis County, 15 Mo. 8.) The State, although it donated the 
swamp lands to the counties for certain purposes, did not divest 
itself of all control or management over the same. The rule 
which applies to persons, disabling them to confirm void acts by 
subsequent deeds, is not to be taken in an unqualified and unlim- 
ited extent as to acts of sovereignty— acts of legislation not 
conflicting with constitutional right. But there is a broad line of 
distinction to be drawn between acts done without authority, and 
which are absolutely void ab initio, and acts done under authority 
and which are irregularly and informally done. Where a county 
made a subscription to railroad stock under a supposed authority 
in the company’s charter, and doubts were entertained as to its 
validity, a subsequent ratification by the act of the Legislature 
was adjudged to cure the defect and render the subscription 
binding. (Hann. & St. Jo. R.R. Co. v. Marion County, 36 Mo. 
294; Bridgeport v. Housatonic R.R. Co., 15 Conn. 475.) 
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The case of The Commissioners of Shawnee County v. Carter, 
2 Kansas, 115, cited and strongly relied on by the counsel 
for respondent, is not inconsistent with the view herein taken. 
There the officers, acting on behalf of the county, did not pro- 
ceed to execute a power in an irregular or informal way, but they 
undertook to go wholly outside of their duties, and bind the 
county without any authority. The court held that their acts 
were entirely void, and that a legislative act of confirmation was 
insufficient to give them binding force and validity. The court 
in the opinion says: ‘‘The act differs from those retrospective 
laws which are frequently passed, supplying defects and curing 
informalities in the proceedings of officers and tribunals acting 
within the scope of their authority. Ihe county commissioners 
were not acting within the scope of their authority in issuing 
these bonds. They did not conform to the law, only in an 
irregular way, but they broke down the barriers which the law 
had raised in a very regular way, and their acts in the premises 
were void—not for want of any formality or regularity, or mis- 
take as to time or otherwise, but for want of power under the 
laws.” 

The case of The State v. The Bank, etc., 45 Mo. 528, is not 
ap authority here, nor has it any reference to the question we are 
now considering. There, a sub-agent made a sale of stock 
without any authority whatever; his act was void throughout, 
and the agent of the State attempted to ratify the void proceed- 
ing. We held that the agent himself could not have legally 
made the sale in the mode pursued by the sub-agent, and there- 
fore he was utterly powerless to ratify it; that nothing but an 
express confirmation upon the part of the State— the sovereign 
power— could impart to it validity, and the case showed that the 
State repudiated the transaction. The sale was not carried on 
under authority, in an irregular or informal manner, but without 
authority and in defiance of the law. 

That the County Court had full power and jurisdiction of the 
premises in this case is undisputed. Their proceedings are 
marked by some irregularities. There is nothing to show that 
the sales were not made in good faith, and the purchase money 
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for the lands was duly received and paid into the county treasury. 
When taking into consideration the peculiar relation which the 
counties bear to the State, I am of the opinion that it was com- 
petent for the Legislature to confirm the titles. No vested right 
of the citizen is interfered with. The State is only rendering 
valid the acts of one of her political divisions, which was done 
under and by virtue of the authority of the Legislature, but was 
carried out and executed in an informal manner. The act of 
1868 is a legislative confirmation, and simply makes good the 
acts of the officers in the same manner as if they had proceeded 
in a formal, regular way in the execution of their authority. 

Even if the act should have only a prospective operation, still 
it is a grant which we think the Legislature had a right to make. 
It takes no property from the county, but says that the title to 
the land, which was sold and paid for under previous laws, shall 
vest in the purchasers. If there was any fraud or other infirmity 
attending the sale which would render it void, those questions are 
still open and are not touched by this decision. 

I think the judgment of the court below should be reversed. 
The other judges concur. 





BENNETT GANNETT ef al., Appellants, v. JEANNETTE LEONARD, 
Respondent. 


1. Administrator — Bond — Act of January 12, 1869, not void because it failed 
to require bond, ete.—The act of January 28, 1859, amendatory of that of 
February 9, 1857, authorizing William C. Boon, as administrator, to sell the 
estate of Watts, deceased, for the benefit of his heirs, did not require him to 
give a new bond; nor was it void because it failed to require his bond; nor 
was his authority to sell under the act unwarranted because it failed to show 
that the heirs were minors. It was not necessary that the act should show 
their disability. If the persons whose property was sold were in fact minors 
at the time of the sale, that fact made the authority complete. 


Appeal from Fourth District Court. 


Napton, for appellants. 
W. Adams, with Prewitt § Hall, for respondent. 
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Buss, Judge, delivered the opinion of the court. 


This is an action of ejectment brought by appellants, as heirs 
of Benjamin Watts, deceased, for the recovery of land sold by 
Wm. C. Boon, under authority of a special act. Boon failed to 
account for the proceeds of the sale, and his sureties were sought 
to be charged in The State, to the use of Watts, etc., v. Boon, 
reported in 44 Mo. 254. The facts being there recited, it is 
unnecessary to recapitulate them, and we have only now to inquire 
whether Boon so complied with the requirements of the act that 
his sale and conveyance passed the title. , 

The plaintiff insists that it was his duty, under the act, to give 
bond, and, having failed to do so, that the sale was invalid. In 
the case referred to the opinion is expressed that the last act, the 
one under which Boon acted, did not require a bond, but, inas- 
much as the plaintiffs insist that that question was not necessarily 
involved in the case, we will treat it as though it were a new one. 

The original act of February 9, 1857, authorized Mrs. Watts 
and Mr. Boon to sell the property, and among other provisions 
required them to give bond; but the act of January 28, 1859, 
is silent upon the subject, unless the requirement is implied in 
the reference to the former act. The language of the last act 
is as follows: ‘* William C. Boon, administrator of the estate 
of B. Watts, deceased, is hereby authorized and empowered to 
make all sales and conveyances of the real estate of B. Watts, 
deceased, under and by virtue of the act to which this is an 
amendment, as fully as the said William C. Boon, as adminis- 
trator, and Evalina Watis, as administratrix, could have done | 
under said act before the letters of administration of E. Watts 
were revoked by her marriage; and all sales of real estate made 
by W. C. Boon as administrator since the marriage of said E. 
Watts, in accordance with the act aforesaid, and approved by 
the County Court of Howard county, shall be as valid and bind- 
ing as if made by said Boon and E. Watts before the marriage 
of said Evalina, by which her letters of administration were 
revoked.” No one can read this act and suppose for a moment 
that it contemplated a new bond. The draughtsman evidently 
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supposed that Mrs. Watts and Mr. Boon were acting as adminis- 
trators, that the original act authorized them as such to sell, that 
she had become disqualified under the statute by marriage, and 
that new authority became necessary to enable him to proceed 
alone. The act makes no allusion to any necessity to qualify 
before he could act, but simply authorizes him to sell and convey 
‘* under and by virtue of the provisions of the act to which this 
is amendatory,”’ as fully as both could have done. The former 
act pointed out the manner of sale, and the bond which it 
required had been given, and this act was only intended to enable 
Boon to complete the business. So far as the bond was con- 
cerned, the first act had been executed before the passage of the 
amendatory act; and a re-compliance with that provision, if 
intended to be required, should have been plainly indicated. It 
is not only barren of such indication, but the latter part of the 
act, legalizing sales already made by him alone, in accordance 
with the former act, when no new bond had been given, show that 
no such bond was in contemplation. 

It may be that if the statute, either directly or by implication, 
required a bond, even the payment of a full consideration would 
not protect the purchaser if no such bond were given; he might 
be required to see that the trustee had qualified according to 
law, and the able argument of the phintiffs’ counsel goes to 
establish that proposition. But finding as we do that no bond 
was required, it is unnecessary to consider the subject. 

The authority to sell under either of the acts is contested upon 
the ground that they do not show that the heirs of Watts were 
minors or otherwise disqualified to act for themselves. (We must 
necessarily assume that the Legislature has no power to authorize 
one citizen to sell the property of another who is competent to 
act for himself) It is only as the guardian of persons under 
disability that the State may authorize the disposition of their 
property, but it does not necessarily follow that the legislative 
act giving the authority must show the disability. If the act 
had described these persons as minors, when in fact they were of 
full age, it is not probable that it would confer any authority. 
The right—the authority of the State—depends upon the relation 
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of the parties to the State, and not upon what the Legislature 
may say about it. The record shows that the persons whose 
property was sold were in fact minors at the time of the sale, 
and that fact makes the authority complete. 

Nor are we at liberty to say that the act was void because no 
bond was required of the trustee. It certainly was improvident 
legislation, and shows very bad guardianship on the part of the 
State. But this objection to the validity of the act confounds a 
negligent exercise of power with its total absence. It is because 
of the sacrifice of the interests of persons under disability that 
has sometimes followed such legislation, that it is totally pro- 
hibited by the present constitution. (Art. Iv, § 27.) But in 
the absence of such prohibition the power is acknowledged 
(Stewart v. Griffith, 33 Mo. 13; Cooley on Const. Lim. 97 
et seg.), and I have not known a case where the legality of its 
exercise is made to depend upon the precautions adopted to 
secure to the beneficiary the proceeds of the sale. The power 
must be executed according to the statute; but the statute fur- 
nishes the rule by which we must judge of the legality of the 
transaction ; and the dishonesty or subsequent misfortunes of the 
trustee, from which his beneficiaries suffer, should not be visited 
upon innocent purchasers when the statute has been. followed. 

The judgment is affirmed. Judge Currier concurs; Judge 
Wagner absent. 





Aveust C. Errort, Respondent, v. Joun L. Consatvs, 
Appellant. 


1. Conveyances, fraudulent — Evidence — Res geste — Sheriff’s deed — Alle- 
gata and probata —Variance. —A. bargained certain premises to B., who 
took A.’s bond for a deed and went into possession. Afterward B. sold out 
to C. a large amount of merchandise, being his whole stock in trade, and 
shortly afterward, at the time cf consummating the bargain, also quit-claimed 
to him the premises. Subsequently the creditors of B. levied on the prem- 
ises and sold them under execution. The purchaser at the sheriff’s sale 
brought suit against C. to set aside B.’s quit-claim as fraudulent, and to vest 
title in plaintiff. Held: 
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1, That testimony touching the sale of the merchandise was admissible as 
part of the ves geste. 

2. That although the petition set out the judgment and execution under 

- which the sale was made as being against B., whereas the deed described them 

as against B. and two others, there was not sufficient variance: between the 
deed and the description of it in the petition to prevent its being read in 
evidence. 

8. That A. had no interest in the suit, and the omission of him as a perty 
was no ground for arresting the judgment. 








Appeal from First District Court. 


Crandall § Sinnet, for appellant, urged, among other points, 
that the motion in arrest should have been sustained because 
there was a defect in parties; that George R. Smith held the 
legal title to the lot in controversy, and should have been made a 
party defendant. (Sto. Eq. Pl. 72; Bartlett v. Glascock ef al., 
4 Mo. 62; Burke v. Flourney ef al., 4 Mo. 116; id. 364; 
Whelan v. Whelan, 3 Cow. 580.) 


Johnson & Budd, for appellant. 


I. The petition was defective in not alleging that Gage held 
the bond from Smith at the time he made the quit-claim deed to 
Consalus. Had he assigned, the bond, then his quit-claim deed 
would have carried no interest in the land, and this suit would 
have no foundation. | 

II. Smith held the legal title to the lot in controversy, and 
should have been made-a party defendant. 

Ill. Proof of fraud in the sale of goods by Gage & Co. to 
defendanton one day is not competent to establish fraud in the 
sale of real estate by Gage to defendant on another day. (Gutz- 
weiler v. Lackmann ef a/., 39 Mo. 91; Mower v. Hanford, 6 Minn. 
585; Wilmot v. Richardson, 6 Duer, 328 ; Huntazinger v. Harper, 
44 Penn. St. 204; Staples v. Smith, 48 Me. 470; Durbrow v. 
McDonald, 5 Bosw. 130.) 

IV. The petition describes the title, judgment and execution 
as being against Gage, while the deed offered in evidence and 
admitted against defendant’s objection describes the judgment 
and execution as being against Gage and two other parties. This 

14—voL. XLVI. 
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was a fatal variance. (Deickman v. McCormick, 24 Mo. 596; 
Bank of Commerce v. Mudd, 82 Mo. 218; Boyden v. Hastings, 
17 Pick. 200; Shelby v. Manderville, 7 Cranch, 208; 1 Greenl. 
Ev., § 69; Wagn. Stat. 1083, § 1, note.) 


Phillips and Vest, for defendant in error. 


I. The sheriff’s deed was properly admitted;in evidence. (27 
Mo. 28; 4 Johns. Ch. 487; Gould’s Pl., ch. 8, § 174; Bell v. 
Scott, 3 Mo. 212; 10 Mo. 395.) The objection to the admis- 
sion to the deed in evidence is too general. (33 Mo. 230; 23 
Mo. 488-42; 25 Mo. 41; 41 Mo. 260.) 

II. The evidence relative to the fraudulent transfer of the 
stock of goods was competent, relevant and pointed. The sale of 
the goods and lot were concurrent acts, parts and parcels of one 
and the same dishonest scheme, so involved and interwoven as to 
explain the one the other, and to render their separation in the 
introduction of evidence almost physically impossible. (27 Mo. 
272; 42 Mo. 188, 142; 11 Mo. 410; 11 Wend. 83-4; 12 
Wend. 800; Cary v. Hotailing, 1 Hill, 311, 316.) ’ 

II. Smith was not a necessary party to the suit. The petition 
would have been multifarious had he been joined as co-defendant. 
(20 Mo. 72; 29 Mo. 28; 4 How. Pr. 48; 11 How. Pr. 242; 
4 Mo. 116; 10 Mo. 174.) It is too late to object, for want of 
all necessary parties, after verdict. 

It was neither necessary to allege or prove the assignment of 
the title bond by Gage to Consalus. The making and delivery of 
the quit-claim deed by Gage to Consalus was in itself an assign- 
ment of the title bond. If such assignment had taken’place, why 
did he not plead it and prove it? It was a matter peculiarly 
within his knowledge. (87 Cal. 518; 4 Cal. 272; 26 Mo. 364; 
84 Mo. 129; 2 Sto. Eq., § 1050; Will. Real Estate, etc., 375.) 
In truth, the title bond itself was in evidence, a part of the peti- 
tion and shows no assignment to a third party. 

The petition alleges, and the answer does not deny, that Gage 
was in possession of the lot under the title bond up to the date 
of the quit-claim deed. The quit-claim deed itself shows that it 
was duly acknowledged and put to record on the day it was made. 
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What, then, would become of the claim of an assignee of the title 
bond against the grantee in said deed? What would it avail? 


CurRIER, Judge, delivered the opinion of the court. 


It appears that George R. Smith, in July, 1865, bargained to 
one Joseph 8. Gage a certain lot of ground in Sedalia for the 
sum of $1,500. Four hundred dollars of the purchase money 
was paid down, and the balance was agreed to be paid in two 
equal payments, at six and twelve months. Gage took Smith’s 
bond for a deed and went into possession. In January, 1866, 
Gage quit-claimed all his right and interest in the premises to 
the defendant. Subsequently Gage’s creditors levied on the 
property, and Gage’s interest therein was sold on execution and 
bought in by the plaintiff. Thus far there is no dispute about 
the facts. This suit is brought to set aside Gage’s quit-claim as 
fraudulent and yoid as respects his creditors, and to vest the title 
thereby assumed to be conveyed in the plaintiff. 

The petition charges that Gage and the defendant entered into 
a fraudulent combination and conspiracy to cheat and defraud 
the former’s creditors; that in pursuance of such combination 
the premises in question were conveyed to the defendant volun- 
tarily and without consideration, and in fraud of the rights of 
Gage’s creditors. 

That Gage’s conduct was thoroughly fraudulent does not seem 
to be a disputed proposition. The main issue of fact in contest 
related to the defendant’s alleged participation in the fraud. At 
the trial the court framed a special issue covering the question 
of fraud, which was submitted to a jury and found for the plain- 
tiff. Upon the trial of that issue various questions arose in 
respect to the admissibility of testimony. 

It appeared that Gage commenced a merchandise business in 
Sedalia in the summer of 1865, associating with himself two 
other parties. The business was actively prosecuted down to the 
middle of the following January, when Gage & Co. made a 
sweeping sale of all their merchandise to the defendant, leaving 
their creditors wholly unprovided for. At or about the same time 
Gage conveyed the storehouse and lot in question to the defend- 
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ant, reciting in the conveyance a consideration of $3,500. There 
was evidence tending to show that the defendant first bought the 
goods in the store, and that he then, on the following day, or 
within a day or two, took the conveyance of the storehouse and 
lot. The defendant seeks to disconnect the two transactions, so 
as to exclude in this investigation all evidence relating to the sale 
of the goods. It was in this connection that the principal contest 
arose in regard to the admission of testimony. The court admit- 
ted the testimony showing the transaction in relation to the goods, 
and, as I think, properly. 

In respect to the two parts of the transaction the defendant 
himself testified as follows: ‘* We commenced inventorying the 
goods on the 12th or 15th day of January, 1866, and finished on 
the 17th of January. I paid up for the goods at the time. In 
one or two days after I purchased the goods from Gage & Co. I 
bought the storehouse and lot (the property in contest) from 
Gage. The house and lot were Gage’s individual property. I 
purchased the house and lot on the 17th of January, and pur- 
chased the goods before, but paid for them and closed the bargain 
on the 17th of January.” Again he says: ‘* The goods and fix- 
tures inventoried at $8,000 ; the storehouse and lot was $3,500, 
all amounting to $11,500, and paid $10,500 ;” that is, $11,500 
less the amount due Smith under the title bond. It is thus seen, 
from the defendant’s own version of the affair, that the two trans- 
actions, or rather the two parts of one and the same transaction, 
were consummated at one and the same time. Under such cir- 
cumstances an exclusion of the evidence in relation to the goods 
would be but a convenient mode of covering up fraud and sup- 
pressing the truth. 

The petition avers that the house and lot were conveyed without 
consideration, and that is one of the issues in the case. It is 
clear that if’ anything was paid, the payment was made on the 
17th of January, or within a day or two after. It was unques- 
tionably competent for the plaintiff to show that the defendant 
had exhausted his resources in the purchase of the goods, so that 
he was without funds to apply on account of the purchase of the 
house and lot. In short, the two transactions were so blended in 
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time, place, parties, and circumstances that an inquiry into the 
good faith of one involved an examination of the other. It was 
also proper to show what preceded and followed the transaction, 
the relations of the parties prior and subsequent, and all the 
facts and circumstances surrounding the principal event. 

But it is insisted that the court erred in permitting the sheriff ’s 
deed to the plaintiff to be read in evidence. This objection is 
based upon the assumption that it is not the same deed which is 
set out in the petition. The petition describes both the judgment 
and execution as being against Gage, whereas the deed describes 
the judgment and execution as being against Gage and two 
others. The petition is exact as far as it goes, but fails to state 
all the facts. There is no misdescription, but the description is 
not as full as it might have been; that is all. The judgment 
and execution were in fact against Gage, as the petition avers. 
His property alone was levied upon and sold, and it is alone his 
interest in that property which forms the subject of the pres@pt 
litigation. There was no material variation between the deed 
and the description of it contained in the petition. There was no 
misdescription of it at all. 

It remains to consider the defendant’s motion in arrest. It is 
urged that Smith, the obligor in the title bond, was a necessary 
party to the suit, and he was not joined. What has Smith to do 
with the subject-matter of this suit? The proceeding does not 
affect, and was not designed to affect, any right, title or intere&t 
of his. The object of the suit is to remove from the plaintiff ’s 
equitable title the cloud cast upon it by Gage’s quit-claim; to 
divest the defendant of any interest in that title, and vest the 
same in the plaintiff. Smith has no interest in the controversy, 
and the omission of him as a party is no ground for arresting 
the judgment. 

The petition is again objected to as radically defective because 
it fails to allege that Gage held Smith’s bond at the time the 
quit-claim to the defendant was executed. The suggestion is 
made that, for aught that appears, Gage may have previously 
parted with the bond, and so with his interest in the land. The 
petition avers that the premises described in the bond were 
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conveyed by Gage to the defendant; that is, that the title was 
conveyed. That fact the answer fails to controvert. For the 
purposes of this suit, it therefore stands admitted by the plead- 
ings. It is also admitted by the pleadings that Gage was in 
possession of the lot at the time of his conveyance to the 
defendant. Gage could not convey the lot, as alleged in the 
petition, unless he had some right, title or interest to convey and 
pass by his deed. If the defendant desired to controvert the fact 
that Gage passed an equitable title by his deed, he should have 
put the matter in issue by appropriate pleading. The answer was 
evidently drawn with reference to no such point. It avers that 
the defendant took the conveyance in good faith, and paid $3,500 
for the right and interest thereby acquired. That is the effect of 
the averments. There is no suggestion of any want or defect of 
title in Gage, either in the pleadings or the proofs. 

I see no occasion for reviewing the instructions. This is a 
clifincery suit, and no sufficient ground appears for disturbing the 
judgment of the court below. It will therefore be affirmed. 
The other judges concur. 





Zapok Hoox, ADMINISTRATOR OF Martua T. Dyer, Plaintiff 
in Error, v. THomas B. Dyer, Defendant in Error. 


1. Wills. —A testator by will gave all his property to his wife, to manage and 
control for her benefit and that of their children, with power of sale, etc., 
and, at her death, to be divided among his children. On her death the 
administrator of testator took possession of her personal property, embrac- 
ing household furniture, notes and accounts, claiming that they belonged to 
that estate, to be distributed according to the will. The administrator of 
the estate of the wife demanded the property, and proceeded against testator’s 
administrator by attachment, under the statute (Wagn. Stat. 85, 33 7-11). 
It appeared in evidence that, for many years after the death of her husband, 
the wife continued the business, and died in possession of an estate, treating 
it as her own, worth more than double that which was left her. Held: 
1, That the property in charge of the wife, although a trust estate, as it ter- 
minated at her death, did not go to the administrator of the trustee, but went 
at once to the heirs of the testator. 2. That the household furniture was 

~ bers, whether she acgepted or renounced the trust, and that the will should 
be held to apply only to the property subject to distribution. 8. That 
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though the proper increase of the trust property was affected by the trust, 
yet the will being partly for her benefit, she was entitled to her proportionate 
share in the profits. 4. That, asthe property belonging to the wife was so 
mixed with the other as not to be easily separated, the proceedings under the 
statute for concealing and embezzling property were not the proper ones for 
investigating the subject. 


Error to Fourth District Court. 


Haydtn § Boulware, for plaintiff in error, referred in 
argument to Cheely’s Adm’r v. Wells, 33 Mo. 106; Naylor’s 
Adm’r v. Moffatt, 29 Mo. 126-28; Bartlett, Adm’r of Garrett, 
v. Hyde, 3 Mo. 848; Abbott, Adm’r, v. Miller, Adm’r, 10 Mo. 
141; Lecompt v. Sargent, 7 Mo. 351 ; Gambee, Adm’r de bonis 
non of Nash, v. Hamilton, Adm’r of O’Neil, 7 Mo. 467-471; 
Harney v. Dutcher, 15 Mo. 93, and cases cited ; Lessing, Meyer 
& Co. v. Vertrees, 32 Mo. 4381; Smith v. Denny, 37 Mo. 23 ; 
Sto. Eq. Jur., § 976; Pratt v. Vallin, 9 Pet. 405, and cases 
cited ; Ruby e¢ al. v. Barnett, 12 Mo. 38, and authorities cited ; 
Papin v. Allen, 8383 Mo. 260; 19 Mo. 241; zd. 319; Thomas 
& Thomas v. Reef’s Adm’r, 9 Mo. 378. 


John 4. Hockaday, for defendant in error. 


I. The statute upon which this proceeding was instituted 
was never intended to apply to an action for the recovery of 
assets in the hands of an administrator. The fact that the same 
was held in a fiduciary capacity, and under the control and super- 
vision of the County Court, excludes the idea of concealment or 
embezzlement — an administrator, as such, being incapable of the 
tortious acts contemplated by said statute. 

If. As to defendant’s right to the property, Martha T. Dyer 
had only a life interest in the property that went into her hands 
by virtue of the will of Samuel Dyer, and at her death it reverted 
back to the estate of Samuel Dyer, and is subject to his adminis- 
trator for the purposes of distribution, in accordance with the 
will. (Ruby eé al. v. Barrett, 12 Mo. 3; Swearingen e¢ uz. v. 
Taylor e¢ wx., 14 Mo. 391; Campbell v. Low, 9 Barb. 5865 
Pate v. Barrett and Wife, 2 Dana, 426; Lillard v. Robeson, $8 
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Little, 415; 11 B. Monr. 450; Boswell v. Anderson, Adm’r, 
8 Leigh, 853 ; 16 N. H. 459 ; 14 B. Monr. 167.) 

Il. At the death of Martha T. Dyer, the will of Samuel 
Dyer being unexecuted, his administrator, and not hers, was and 
is the proper party to execute it, and is likewise the proper 
custodian of his estate for that purpose. (Gen. Stat. 1865, 
p- 481, §16; Toller on Exr’s, 167; 1 Bouv. Law Dic. 73 ; Com. 
Dig. book 1, §§ 2,9; 85 Mo. 823; Jenkins v. Freyer, 4 Paige, 
47 ; Woodin y. Bagley, 18 Wend. 453 ; Beecher v. Crouse, 19 
Wend..306 ; 38 Penn. 225; 35 Miss. 108; 19 Ala. 747; 29 
Miss. 126; Cole v. Wade, 16 Ves. 27; Hall v. Dewes, Jac. 
189. ) 

IV.. Hook, as administrator of the estate of Martha T. Dyer, 
does not, wirfute officit, succeed her in the execution of the trust 
created by Samuel Dyer’s will. (Gen. Stat. 1865, p. 480, § 5; 
Hawley v. Ross, 7 Paige, 103, and authorities cited; 19 Ala. 
747; 2 Md. 119; Hill on Trust. 468, and note; Mansell v. 
Mansell, Wilm. 86; Peyton v. Bury, 2 P. Wms. 626; 1 Sugd. 
Powers, 148, 152; Blake v. Dexter, 12 Cush., Mass., 559.) 

V. Martha T. Dyer acquired no beneficial interest in the estate 
of her deceased husband, Samuel Dyer. Having accepted of the 
provisions made for her under his will, she thereby subjected 
herself to the enjoyment of such interest only in his estate, and 
to such control over it, as the will gave her; and such interest 
and trust over said estate being limited to death or marriage, 
upon the happening of either event her interest and trust. over 
the property ceased forever, and her personal representative, 
Hook, can not claim for her any other or greater right under said 
will than she could claim for herself. (Pemberton v. Pemberton, 
29 Mo. 412; Brant v.: Brant, 40 Mo. 266; Lord vy. Lord, 28 
Conn. 327 ; Herbert v. Wren e¢ al., 7 Cranch, 370; Hawley v. 
James, 16 Wend. 61; Hamilton v. Beckwater, 2 Yeats, 389; 
2 Sto. Eq. 440; 7 Cow. 287; 2 Dana, 843; 3 Russ. 192; 8 
Gratt. 83; 4 Dess. 146. ). 

VI. The defendant Dyer was a competent witness. The 
statute so declares expressly. (Gen. Stat. 1865, p. 490, § 7.) 
Being sued as administrator of Samuel Dyer, he was also com- 
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petent under the twenty-eighth section of the General Statutes, 
p- 491. (Hill on Trust. 428.) 


Buss, Judge, delivered the opinion of the court. 


In 1834 Samuel Dyer, of Callaway county, died, and by his 
will gave all his property to his wife, the plaintiffs intestate, to 
manage and control for her benefit and that of their children, 
with power of sale, etc., and at her death or marriage tobe 
divided among his children. She continued to manage the prop- 
erty for over thirty years and died, and Thomas B. Dyer, the 
defendant, as administrator de bonis non, with the will annexed, 
of the estate of his father, took possession of all her personal 
property, notes, and accounts, claiming that they belonged to that 
estate, to be distributed according to the will. The plaintiff, as 
administrator of Martha T. Dyer, demanded the property, pro- 
ceeded against defendant by attachment, according to the pro- 
visions of sections 7-11, chapter 121, Gen. Stat. 1865 (Wagn. 
Stat. 85), and obtained judgment in the County Court. Upon 
appeal, judgment for defendant was rendered in the Circuit Court, 
which was affirmed in the District Court. 

The property of Mrs. Dyer thus taken by defendant consisted 
principally of promissory notes, payable to her, amounting to 
over $40,000, together with all her household furniture, including 
beds and bedding, cooking utensils, crockery, etc. Defendant 
claims that this was held in trust by her, and upon her death that 
it became at once the property of Samuel Dyer’s children, to be 
distributed by his administrator. The plaintiff, on the other 
hand, insists, first, that even if held in trust by her, it should go 
to her administrator for distribution ; and, second, that this prop- 
erty, or a large portion of it, belonged to the deceased, and is 
liable for her debts. 

That part of the will bearing upon this question is as follows: 
‘<Tt is my will and desire that my wife, Martha T. Dyer, in the 
event of my death, shall as svon thereafter as is convenient take 
into her possession all my goods, chattels, moneys, etc., both real 
and personal, and go on, without administering on my estate, to 
manage it in the same way that I should do myself if living, for 
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the benefit of herself and all my children. I hereby give authority 
to my wife to sell any property which she may think proper to 
sell, and to purchase any which she may think propef to purchase 
for the benefit of my family, and to do everything in the arrange- 
ment of the estate which I am now authorized todo. * * * 
At my wife’s death it is my will that my property be equally 
divided between all our children,” etc. 

The testator was a merchant, and after his death Mrs. Dyer 
continued the store for many years, and in her own name bought 
and sold property, collected and loaned money, brought up and 
educated their children, and died in the possession of an estate, 
treating it as her own, worth more than double that which was 
left her. But she had contracted debts on behalf of one of the 
family, which defendant refuses to pay, and hence this litigation. 

The will creates a trust. The property was to be held for the 
benefit of the trustee and the testator’s children; hence she had 
an interest other than that of trustee. But the trust property 
does not necessarily go to the administrator of the trustee, as 
claimed by the plaintiff, for the trust terminates at the death of 
Mrs. Dyer. It is true that an unexpired trust estate, upon the 
death of all the trustees, descends, if of the realty, to the heir, 
and if of personalty, to the personal representative. (Hill on 
Trust. 803.) But when such estate determines, the interest of 
the beneficiary, if he holds the next estate, becomes complete, 
and the right of possession at once follows. 

But there must have been some property held by Mrs. Dyer at 
her death not subject to this trust. First, the furniture, etc., of 
the house belonged absolutely to the widow, and-we should not 
construe the will as intending to cover it. Whether she accepted 
or renounced this trust, it was hers, and the wil should only be 
held to apply to property subject to distribution. If that be so, 
we should hardly regard the ordinary household furniture left by 
the widow as having so received the impress of the original trust 
that she could have had no property in it. Nor, secondly, can 
we assume that during the many years Mrs. Dyer was in business, 
turning her active mind to any means that offered for accumula- 
ting property, that she made nothing for herself. It may have 
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been so, but not because she had but a life interest in what was 
left her, and that not for her own use alone. It is true that the 
proper increase of the trust property is affected by the trust. For 
instance, in managing the store the profits belonged to the bene- 
ficiaries, and the losses must be suffered by them. So, in loaning 
money of the estate, the interest accrued to the benefit of the 
beneficiaries. Yet it is very possible that Mrs. Dyer left something 
not affected by the trust. Thirdly, it must be remembered that 
the trustee was also a beneficiary. How was the trust to be 
administered for her benefit if she was to perform all the labor 
and be entitled to none of the profits? We will suppose she kept 
a strict account of the trust furfd, of its gains, losses, etc.; with 
annual balances, would she not have been entitled to a credit of 
her proportionate share of what was made out of it? At her death 
the estate goes to the children, but in the meantime the use is 
held in part for her benefit. That benefit consists in her propor- 
tionate share of the increase, which becomes her property. 

Yet both of the judgments below are wrong. That in the 
County Court was given for all the personal property of decedent, 
and was rendered upon the supposition that it all went to the 
administrator. That given in the Circuit Court was rendered 
upon a verdict obtained upon erroneous instructions by the court. 
Nor can I see how the interest of the two estates can be reached 
by the proceedings institated. The statutory provisions under 
' which they were had were not intended for cases of this kind. 
The property belonging to decedent is so mingled with what she 
held in trust as not to be easily separated; and proceedings in 
attachment in the County Court, for concealing or embezzling 
property, do not furnish the best opportunity for investigating so 
complicated a matter. 

The other judges concurring, the judgment of the County, 
Circuit and District Courts will be reversed. 
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B. S. Heap, Appellant, ». THe Curators oF THE UNIVERSITY 
or THE State oF Missouri, Respondents. 


1, Contracts — Constitution — Act of 1859, vacating offices in the University 
of the State of Missouri, did not impair the obligation of a contract.—In a 
suit against the University of the State of Missouri, for salary claimed to be 
due plaintiff, it appeared that he had been elected to fill an office made vacant 

_ by the act of 1856 (R. C. 1855, p. 1502, 324), for a term of six years, “subject 
to law;’’ that by the act of December 17, 1859 (Sess. Acts 1859-60, p. 91), all 
the offices of professors, tutors, and teachers connected with the university, 
including his own, had been declared vacant. Held, that the act was not 


unconstitutional as impairing the obligation of a contract. 
The university was a public and not a private corporation. There were no 


grantees named in the act creating it (Sess. Acts 1838-9, p. 176), and conse- 
queritly no parties either to accept or reject the grant. Under it the State 
entered into no compact with private parties; the private contributions given 
to secure its location did not make the contributors founders of the univer- 
sity; nor did the contributions alter the character of the institution. 

Being elected, plaintiff did not hold his office by virtue of a contract with 
the university. He was an officer, and not an employee, of the institution. 

Being elected “subject to law,” he was subject both to existing laws and 
such laws as the Legislature might thereafter enact. 


Appeal from Fourth District Court. 


B. S, Head, for appellant. 


The acts pleaded in bar impair the obligations of a contract ; 
are retrospective, and therefore violations of the constitutions of 
this State and of the United States. (Allen v. McKeen, 1 Sumn. 
C. C. 314; Dartmouth College v. Woodward, 4 Wheat. 518; 
Louisville v. Louisville University, 15 B. Monr. 674; 7 Gray, 
Mass., 83; St. Johns College v. The State, 15 Md. 373-4. ) 

Although the university may be a public corporation and its 
curators public officers, still the teachers employed by these 
curators, like the teachers in the public district schools, are mere 
servants and employees for hire. (15 B. Monr. 728.) They are 
not necessarily citizens of this State or of the United States, and 
not usually even required to be qualified by official oaths. From 
the nature of their employment they are favored, and contracts 
for their services are construed by the courts to be under the pro- 
tection of the United States constitution, without regard ‘to the 
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nature of the schools in which they are engaged. (See Allen v. 
McKeen, supra ; Dartmouth College v. Woodward, 4 Wheat. 654, 
583 ; 15 B. Monr. 728.) The word ‘‘ contract” is used in con- 
nection with the tenure of professors in the original charter of the 
university (Sess. Acts 1839, p. 181), and in the amended charter 
(R. C. 1855, p. 1508, § 80). Even in the case of a public 
officer, he can claim protection under the constitution of the United 
States for his contract to hold his office and recover its emolu- 
ments for the period of his appointment, subject, however, to the 
legislative power to abolish the office, or to subject it to any 
modifications or changes. A distinction is to be drawn between 
that legislation which respects the office itself and that which aims 
alone at the incumbent. (Const. Mo. 1856, art. 1m; 1 Stark. 
Ev. 217; T Ohio, 82; Fletcher v. Peck, 6 Cranch, 87; State v. 
Fry, 4 Mo. 187; id. 194; 44 Mo. 570.) 

The university is a private corporation. The funds for its 
foundation and support were originally contributed by Columbia 
College, itself a private corporation (2 Ter. Laws of Mo. 875), 
by divers private citizens and by the United States government. 
The funds given and the terms and objects of the gift by Colum- 
bia College are alone sufficient to constitute the university a pri- 
vate corporation. Its property was ‘‘ vested in the State for the 
uses specified in the grant.” (Sess. Acts 1889, p. 186, § 15.) 
It became a college — the only college — of the university, under 
the original statutes of its foundation, with the condition expressed 
in the law that it should not thereby lose its corporate existence. 
It thus constituted the nucleus around which the university was 
built. (Sess. Laws 1839, p. 178, § 27; éd. 184, §§ 9-11; id. 
186, §§ 13-15; 7 Gill. & Johns. 7; Edwards v. Jagers, 19 Ind. 
407; Allen v. McKeen, 1 Sumn. 802; Dartmouth College v. 
Woodward, 4 Wheat. 518 ; Louisville v. Louisville University, 15 
B. Monr. 674.) 

The words ‘‘ subject to law,” in the resolution fixing the appel- 
lant’s tenure, had no reference to any subsequent law. He was 
subject to all laws that the Legislature might afterward consti- 
tutionally pass, and a resolution of the board could not m 
him more or less so. The reference was to the law laid down 
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the charter then in force, defining his duties, rights, and disabili- 
ties, and allowing him a trial, a hearing, and the privilege of 
testimony, without which he was not to be removed. (R. C. 
1855, pp. 1502-8, §§ 24-80.) The law was part of the contract. 
(6 Cranch, 87 ; 4 Mo. 184.) 


Guitar § Prewett, for respondents. 


I. The State University of Missouri is a public corporation, 

subject alone to the government and control of the Legislature, 
upon whose will it depends solely for its existence and perpe- 
tuity; the curators being chosen by the Legislature, without any 
power to appoint their successors. (The University of North 
Carolina v. Maultsby, 8 Ired. Eq. 257; 5 Stew. & P.17; 10 
Leigh, 454; Dartmouth College v. Woodward, 4 Wheat. 518, 
568.) , 
II. The Legislature has the power to alter or modify the law 
establishing and governing the State University, to create its 
offices and to abolish the same, to prescribe and change the 
tenure thereof, and to fix and allot their salaries; and these 
powers have been exercised time and again, without question or 
restraint, from the foundation of the institution. (Sess. Acts 
1847, pp. 185-6; Sess. Acts 1849, p. 129; Sess. Acts 1851, 
pp 294-5; Sess. Acts 1852, p. 171; Sess. Acts 1845, p. 7; 
Sess. Acts 1859-60, pp. 191-2; R. C. 1855, p. 1499, §§ 4, 24; 
Bush vy. Shipman, 45 Scam. 190.) 

Ill. The plaintiff held the office of ‘‘ Professor of Mathe- 
matics” by election, and not by virtue of any contract with 
defendant; he could resign at will, and the State could remove 
him at pleasure. (Conner v. The City of New York, 2 Sandf., 
8. C., 8355; R. C. 1855, p. 1502, § 24; State v. Davis, 44 Mo. 
129; Prim v. City of Carondelet, 28 Mo. 22; Smith v. The 
Mayor of New York, 57 N. Y. 518.) 

IV. Under the law by virtue of which plaintiff held the office 
of librarian, he could hold it only by the will of the board of 
curators. (R. C. 1855, p. 1500, §§ 10, 27.) 

V. If defendant is entitled to the office he must get possession 
by proper process, and earn the salary before he can recover 
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it of the defendant. (Smith v. The Mayor, 87 Mo. 518; State 
v. Auditor, 34 Mo. 375; 36 Mo. 70; Winston v. Auditor, 35 
Mo. 146.) 

VI. The donations made by the citizens of Boone county and 
Columbia College to the ‘‘ building fund” of the university con- 
stitutes no part of its endowment, and was a mere bonus to 
secure its location. Its income and support are derived solely 
from public bounty. (3 U. S. Stat. at Large, 547, 591; R. C, 
1845, p. 1031, §§ 21, 23.) 


CuRRIER, Judge, delivered the opinion of the court. 


In July, 1856, the curators of the University of the State of 
Missouri ‘‘ elected ”’ the plaintiff to the professorship of mathe- 
matics in that institution. The election was for a term of six 
years, ‘* subject to law.”? The salary attached to the professor- 
ship was $1,350 yper annum. The plaintiff was also appointed 
librarian for a like term of six years, with an annual salary of 
$100. The term of office in each case commenced on the 5th 
day of July, 1856. The plaintiff accepted the appointments and 
discharged the duties of the respective positions for four years, 
and was paid for his services. 

On the 17th day of December, 1859, the Legislature passed 
an act vacating the offices of all the ‘* professors, tutors, and 
teachers connected in any manner with the university ;” that is, 
it was enacted that the term of office of the parties named respect- 
ively should expire on the 5th day of July, 1860. It was also 
enacted that the board of curators should go out of office upon 
the election of their successors, according to the provisions of the 
same act. (Sess. Acts 1859-60, p. 91; see also the explanatory 
act of January 14, 1860, zd. 92.) 

The plaintiff rendered no service after the 4th of July, 1860. 
He avers, however, that he held himself in readiness to do so to 
the conclusion of his original term of office; that is, to July 5, 
1862. This suit is brought to recover the salaries attached to 
the respective offices for two years, namely: from July 5, 1860, 
to July 5, 1862. In bar of the suit the defendants pleaded the 
acts of December 17, 1859, and January 14, 1860. The only 
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questions which it is necessary to consider relate to the constitu- 
tional validity of these acts: The plaintiff denies the right of 
the Legislature to control the university, and insists that the acts 
in question are in conflict with that provision of the constitution 
of the United States which prohibits the States from passing any 
law impairing the obligation of contracts. 

Whether the university and its affairs are subject to the direc- 
tion and control of the Legislature, depends upon its character as 
& corporation, whether public or private. If it is a private cor- 
poration, the Legislature has no control over its internal manage- 
ment. Qn the other hand, if it is a public corporation — a State 
institution — it is subject to the discretionary control of the law- 
making department of the State government. 

The university is clearly a public institution, and not a private 
corporation. It was established by an act of the Legislature, 
which was passed February 11, 1839 (ScssMActs 1888-9, p. 
176). The act commits the government of the institution to a 
board of fifteen curators. The curators were not named in the 
act, but provision was made for their election by a joint vote of 
the senate and house of representatives. They were removable at 
the pleasure of the Legislature, and had no power to appoint 
their successors. (Sess. Acts 1838-9, p. 176, §§ 1-3.) 

There are‘no named grantees in the act, and consequently no 
parties either to accept or reject the grant. In a word, the State 
entered into no compact with private parties. The State estab- 
lished an institution of its own, and provided for its control and 
government, through its own agents and appointees. The act 
creating the institution, in its first section, declares that a “‘ uni- 
versity is hereby instituted in this State, the government whereof 
shall be vested in a board of curators.” The university is then 
(§ 2) declared a “corporation and ‘body politic” and invested 
with certain powers. ‘These powers are given into the hands of 
a board which was made subject to the pleasure of the Legisla- 
ture. This is not the way in which a private corporation is 
brought into being and endowed with corporate franchises. A 
private corporation involves the idea of private parties and private 
rights: No such parties or rights were concerned in the institu- 
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tion of the University of the State of Missouri. By establishing 
the university the State created an agency of its own, through 
whicheit proposed to accomplish certain educational objects. In 
fine, it created a public corporation for educational purposes — a 
State university. (Ang. & Ames on Corp., §§ 31-86; 5 Stew. 
& Port., Ala., 17; University of North Carolina v. Maultsby, 8 
Tred. 257; Bush v. Shipman, 4 Scam. 190.) 

The Legislature, by an act passed February 8, 1839 (Sess. 
Acts 1838-9, p. 184), appointed a board of commissioners to 
locate the university, and receive grants of land, as also bids 
from certain named ‘‘ counties and from the citizens thereof for 
such sums of money”? as might be offered to secure the location 
of the institution. Under this act, as the case shows, ‘‘ private 
citizens of Boone county subscribed the sum of $108,000; and 
Columbia College, by its board of trustees, subscribed the build- 
ings and apparatus, valued at $10,000, to the building fund of 
said university.” It further appears that the university was 
located in Boone county, in ‘‘ consideration”? of the above men- 
tioned subscriptions. In other words, the parties named con- 
tributed a liberal bonus to secure the location of an existing 
State institution in their county. But these contributions to the 
building fund did not constitute the contributors founders of the 
university. Nor did the contributions alter the ‘‘ nature of the 
foundation, or change the character of the corporation.” (Uni- 
versity, etc., v. Maultsby, wbé supra.) Between this and the 
Dartmouth College case and the cases following that decision 
there is a broad distinction— namely, the difference that exists 
between a public institution of the State and a private corporation. 

The statute (R. C. 1855, p. 1502, § 24) under which the 
plaintiff held in the university the office of professor of mathe- 
matics, made provision for the ‘‘ offices” of president, professors 
and tutors and the mode of filling them. It then declares all 
these offices vacant on the fourth day of July, 1856. The 
defendant was subsequently elected to fill one of the ‘‘ offices ”” 
thus made vacant by legislative enactment, his term of office 
commencing on the fifth day of July, 1856, as we have seen. 
The plaintiff acceded to the office in virtue of an election, and 

15—voL. XLVI. 
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not in virtue of a contract of hiring entered into between him 
and the university. He was an officer of the institution, and not 
a mere employee. He was elected, and for a term of six gears, 
‘subject to law.”” Whether these terms, ‘subject to law,” 
referred to then existing laws, or to such laws as the Legislature 
might thereafter enact, it is not important to inquire. The 
plaintiff was subject to both classes of laws as regarded the 
length of his official term. He held an office in a public corpora- 
tion, and it was competent for the Legislature to extend or 
shorten the term, or, if it should see cause, abolish the office 
altogether. That is the current doctrine on this subject. 

In Connor v. The City of New York, the court say: ‘*‘ When 
an office is created by statute it is wholly within the control of 
the Legislature. The term, the mode of appointment, and the 
compensation may be altered at pleasure, and the latter may be 
taken away without abolishing the office. * * * Having the 
power the Legislature will exercise it for the public good, and it 
is the sole judge of the exigency which demands its interference.”? 
(2 Sandf. 869.) Again, it is said in Smith v. The Mayor, 
87 N. Y. 520: ‘* An office is simply an appointment or authority 
on the part of the government to perform certain duties, usually 
at and for a certain compensation. Both the office itself and the 
compensation, upon general principles of law, are entirely within 
the control of the government to diminish, increase or abolish. 
So it may at any time be given up by the incumbent.” 

The plaintiff, in the case at bar, was not bound by contract to 
serve in the position of professor of mathematics for the full 
term of six years. He was at liberty to resign at any time and 
abandon the office altogether. He had the legal right to do so, 
and the State had the constitutional authority to change the 
duration of the term and limit it to four years, as it in fact did 
so. (Primm v. City of Carondelet, 23 Mo. 24.) 

As regards the office of librarian it may be further remarked 
that the plaintiff held that position merely at the pleasure of the 
board of curators. The statute under which the plaintiff held 
that office so declares. (R. C. 1855, p. 1500, §§ 10, 27.) 

The judgment will be affirmed. Judge Wagner concurs ; Judge 
Bliss not sitting. 
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H. P. Jounson eé al., Defendants in Error, v. Samuen Houston 


1. 


to 


et al., Plaintiffs in Error. 


Deed of trust— Title passes to mortgagee after condition broken.—In a 
mortgage, or a deed of trust in the nature of a mortgage, the legal title, after 
condition broken, passes to the mortgagee or trustee. And the addition of a 
power to sell without judicial proceedings to foreclose can not avoid the 
legal effect of the grant. The trustee, after dishonor of the trust notes, could 
enter, and, without sale or foreclosure, could maintain his possession for the 
use of the beneficiary not only against all outsiders, but against the maker of 
the deed himself, until the payment of the trust note. 

Ejectment — Mortgage and deed of trust—Conveyance of land after 
condition broken by beneficiary, effect of. — A married woman having 
purchased certain land, gave her notes for the purchase money, secured by 
deed of trust executed by herself jointly with her husband. The note being 
unpaid at maturity, the beneficiary, instead of the trustee in the deed, 
entered the premises, and, without sale under the trust deed, conveyed away 
the estate. 

In ejectment by the maker of the deed of trust against the grantee of the 
beneficiary, Ae/d, that a stranger could not set up against the maker a title 
in another that arose from the deed of trust; but that defendant was nota 
stranger, for the conveyance to him, although it did not pass the legal title, 
operated as an assignment of the equity of the beneficiary. The grantee suc- 
ceeded to all the rights of the grantor, and, being in possession, could defend 
successfully against the action until plaintiff paid the note. And held, fur- 
ther, that the claim of plaintiff would not be aided in law or equity by the 
fact that she was a married woman, and that the notes were executed by her 
as such, 


Error to First District Court. 
F. P. Wright, for plaintiffs in error. 


I. Plaintiffs could only recover on their legal title, and they 


had none when they instituted their suit, nor have they any 
now. (Hill v. Draper, 10 Barb. 454; Gurno v. Janis’ Adm’r, 
6 Mo. 880.) 


II. An outstanding title in a mortgagee is a good defense to 


an action of ejectment, and the same rule applies as to deeds of 
trust. (Meyers v. Campbell ef a/., 12 Mo. 603; Norcum v. 
D’Oench et al., 17 Mo. 98; 2 Greenl. Ev., § 304; Welch v. 
McKay, 10 Mo. 229; Sutton v. March, 38 Mo. 120; 9 Cow. 
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86; Adams’ Eject. 32 ; Covert v. Irvin, 8 Serg. & R. 283.) The 
trustee held the legal title for the use of the cestud trust. A 
payment to him would be good, and upon full payment he is bound, 
under the statute, to enter satisfaction on the record. He had 
control of the remedies. He could have brought ejectment if any 
one had been in possession, and applied the rents and profits in 
payment. (Thomas v. Wright, 9 Serg. & R. 90.) Finding the 
preraises vacant, he had the right, as he did, to take posses- 
sion and place Houston under him. Of course, he must account 
for the rents and profits, and apply the same toward extinguishing 
the debt, and, being legally in possession, neither he nor his 
tenant Houston can be dispossessed by ejectment. (Phyfe v. 
Riley, 15 Wend. 248.) 

Ill. The defendan:, George M. Pemberton, if he had not a 
legal, he at least had an equitable right to the possession until 
the rents and profits paid the debt. The defense of an equitable 
mortgage can be made to an ejectment suit under our statute. 
The court, in Chase v. Peck, 21 N. Y. 581, say that since the 
blending of legal and equitable remedies, the defendant can defeat 
the cestuz on equitable principles ; and our court has also decided 
that an equitable defense can be made. (Hayden v. Stewart, 27 
Mo. 286; Thurman v. Andrew, 30 Barb. 621.) 

IV. Pemberton’s title was a present, subsisting, and operative 
active title, such as he could have recovered upon had he resorted 
to an action, (23 Ill. 72; 4Gilm. 159; 18 Ala. 475; Chase v. 
Peck, supra. ) 








Hicks § Phillips, for defendants in error. 


I. In the-action of ejectment the right of possession must be 
determined according to the status of the case at the time of the 
institution of the suit, saving to the defendant the privilege of 
showing title acquired since that time. (22 Cal. 573.) (a) 
And if the plaintiff shows a better right to the possession than 
the defendant, at the time of the entry of the defendant, the 
defendants will not be permitted to overcome the presumption of 
title in plaintiff by showing title in a stranger. (Carleton v. 
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Townsend, 28 Cal. 219.) (0) At the time of the institution of 
the suit at bar, the plaintiff held a legal title in fee to the lands 
in controversy from Pemberton, and showed a prior possession 
thereof. The defendant Houston, after the date and putting to 
record of plaintiff’s deed, and after plaintiff’s said possession, 
received a deed in fee from said Pemberton, and entered upon 
the premises under and by virtue of the deed from Pemberton, 
and was, therefore, an intruder and trespasser upon the rights of 
plaintiff; and, as such, he was estopped from setting up an out- 
standing title in the trustee or any other stranger. (4 Cal. 279; 
38 Wend. 149-54; 10 Johns. 223; 10 Iowa, 51; 4 Dana, 
Ky., 455, 464; 7 Cow. 636.) (c) The defendant Houston 
having entered under deed from the same vendor under whom 
vlaintiffs claim, is likewise estopped from setting up any title 
adverse to that of the common grantor. (7 Cal. 416; 39 Mo. 
433 ; 33 Mo. 249; 24 Mo. 545.) (ad) Pemberton is admitted 
as a co-defendant on the distinct ground that Houston holds 
under him, and of course could interpose no defense that his 
grantee (Houston) could not make. And not having entered 
and taken possession under the deed of trust, neither of them 
can invoke it as outstanding title. The legal title to the premises 
was vested in the mortgagee, pro forma, after forfeiture, for 
the sole purpose of securing his debt; and he can not part with 
or assign the estate without likewise parting with the debt. 
(Walcot e¢ al. v. McKinney’s Heirs, 10 Mo. 2380, 231.) 

II. Should the court, notwithstanding, hold that it was com- 
petent for defendant below to set up an outstanding title, we 
submit that the deed as to Mrs. Johnson could not be foreclosed 
as a mortgage, because the notes which are its consideration 
are void. 





Buss, Judge, delivered the opinion of the court. 


In 1860 defendaftt Pemberton conveyed to plaintiff, Harriet 
P. Johnson, a tract of land in Pettis county for $440, for which 
she gave her notes, and, to secure them, executed with her hus- 
band a deed of trust upon the same Jand, and forthwith entered 
upon it and made improvements. In 1861 the husband entered 
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the army, and Mrs. Johnson some time afterward left the 
premises. The notes not being paid, defendant Pemberton 
executed a deed purporting to convey the premises to defendant 
Houston, who went into possession, and this suit was brought 
against him for possession. After its commencement, Houston 
conveys back to Pemberton, who comes into court, and, at his 
own motion, is made a defendant. Upon the trial the court ruled 
substantially that defendants were entitled to the possession by 
virtue of the deed of trust, and judgment was rendered against 
the plaintiffs. The District Court reversed this judgment, and 
defendants bring up the case. 

The plaintiffs have no equity, but rely solely upon the legal 
title of Mrs. Johnson. That she once held the title is clear. 
But in a mortgage, or a deed of trust in the nature of a mortgage, 
the legal title, after condition broken, passes to the mortgagee 
or trustee. Such is the general law, though modified in New 
York by the statute forbidding ejectment by the mortgagee, and 
such is the law of Missouri. (Walcott v. McKinney, 10 Mo. 
229; Meyer v. Campbell, 12 Mo. 603; Sutton v. Mason, 38 
Mo. 120; Hubbell v. Vaughan, 42 Mo. 188.) These cases arose 
under common mortgages, but a deed of trust is also an absolute 
conveyance upon its face, with the same condition of avoidance 
if the debt is paid; and the addition of a power to sell without 
judicial proceedings to foreclose certainly can not avoid the legal 
effect of the grant. The plaintiffs abandoned possession, and 
the trustee, after the notes fell due, had the right to enter, and, 
without a sale or foreclosure, he could maintain his possession for 
the use of the beneficiary, not only against all outsiders, but 
against the plaintiffs themselves until they had fulfilled the con- 
ditions of their trust deed. But, instead of entering himself, 
the beneficiary entered, and put defendant Houston in posses- 
sion. His deed to Houston, though it could not pass the legal 
title, operated as an assignment of his* equity, which was 
reassigned to him by Houston’s subsequent deed. We find, then, 
at the commencement of the suit, the assignee of the beneficiary 
in possession of the land, and that the legal title had passed out 
of the plaintiff to the trustee, who held for the use of the bene- 
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ficiary. Plaintiff insists that no defense can be made that was not 
available for Houston at the commencement of the suit, and that 
Houston could not set up the outstanding title because he had 
no interest in it. But we find Houston then in possession, and 
not as a trespasser, but as assignee of Pemberton’s equity. He 
denied the plaintiff's right of possession, and could show facts 
that would disprove that right. 

The rule is universal that the right of possession must appear 
in the plaintiff, and hence when he relies upon his title an out- 
standing title may be shown to defeat him. We have seen that 
the legal title passed out of the present plaintiffs by their default, 
and only the equity of redemption is left. We have before held 
that a stranger can not set up against the mortgagor a title in 
another that arises from the mortgage (Woods v. Hilderbrand, 
46 Mo. 284), but Houston is not a stranger, for he succeeded to 
all the rights of the beneficiary in the trust deed, and being in 
possession he certainly has a right to say that the plaintiffs shall 
not have possession until they fulfill the conditions of their deed. 

But plaintiffs also insist that the deed of trust is worthless for 
the reason that it was given to secure promissory notes executed 
by a married woman, and that Mrs. Johnson now holds a title to 
the premises clear of all encumbrances. The equity of this 
claim is not very apparent, nor do I think the law compels us to 
sustain it. The reply represents Mrs. Johnson as having a sepa- 
rate estate in the property, though the deed to her hardly sustains 
the claim. If the conveyance were to her separate use, she would 
purchase for herself alone, and her notes would be good as against 
the property. If she only hold the ordinary title, the trust deed 
is separately executed and given as security for the purchase 
money, which is all it is necessary to say in the present case. 
The New York Court of Appeals, in Chase v. Peck, 81 N. Y. 581, 
treats a mere equitable mortgage, when there is no conveyance in 
fact, as a good defense to the present action for possession, 
although it would not have been available in the old action of 
ejectment, because nothing but legal principles could have been 
considered. ‘‘ But since the blending of legal and equitable 
remedies, a different rule must be applied. The defendant can 
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defeat an action upon equitable principles, and if, upon the appli- 
cation of those principles, the plaintiff ought not to be put into 
possession of the premises, he can not recover in the action” 
(p. 586). Much more, then, where there has been an actual 
conveyance, and there is an actual lien for the purchase money, 
will such conveyance and lien stop an equitable claim like the 
present, whether Mrs. Johnson’s notes as such are good or not. 
If she and her husband want the land let them pay for it. 

The judgment of the Circuit Court was correct, and that of 
the District Court will be reversed. The other judges concur. 











Henry C. Rogers, Plaintiff in Error, vx. James M. Cangy, 
Defendant in Error. 


1. Deeds — Delivery a question of law where there is no dispute as to the facts. 
—Where the facts touching the delivery of a deed are undisputed, their legal 
effect is simply a question of law, upon which the court may be required to 


pass. 

2. Conveyances — Sheriff’s sale, purchase at — Delivery to purchaser against 
will of original grantee.— The grantees in a deed containing a false descrip- 
tion took possession thereunder, and their interest in it was sold on execution. 
A delivery afterward to the purchaser of a correct deed would not be a con- 
structive delivery to the grantees, so as thereby to pass the legal title through 
them to the purchaser, when they refused to receive the instrument. There 
could be no delivery to the grantees without their express or presumed 
consent. 


Error to First District Court. 


Ewing § Smith, with Burke & Howard, for plaintiff in 
error. 


The Circuit Court erred in refusing to allow the deed from 
Alexander to Carey and Stevens to be read in evidence. The 
land it described had been sold to Carey and Stevens, and they 
had entered into possession of same. The sale to Carey and 
Stevens and entry into the premises was a delivery and accept- 
ance of the deed. Although the deed remained in Alexander’s 
custody, it was constructively delivered, and he was a mere bailee 
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thereof. €12 Johns. 586; 13 Johns. 285; 3 Mason, 398; 5 
Humph. 411.) Actual delivery of the deed was not necessary 
to pass title to Carey and Stevens. It was sufficient if they 
purchased and Alexander sold the land to pass the legal title, 
without regard to who held the deed. (1 Saxton, 458.) 


Gordon, and Draffen § Muir, for defendant in error. 








I. The action of the court in excluding the deed purporting 
to be the deed of Alexander, from the jury, was. proper and 
fright, as it appeared that the deed had never been delivered. 
(4 Kent, 453.) 

II. Under any view that may be taken of this case, the plain- 
tiff has no right to complain. As he purchased of Burke, who 
purchased at sheriff’s sale, he could only acquire such title as 
the defendants in the execution had in the land at the time of 
the sheriff ’s sale; and the delivery of the deed even to the execu- 
tion debtor himself, subsequent to the sheriff’s sale, would not 
inure to the benefit of the execution purchaser, for the reason 
that a sheriff’s deed does not carry an indefeasible estate in fee 
simple absolute, but only operates to convey such an interest as 
the defendant in the execution may have at the time of the sale. 
(Gen. Stat. 1865, p. 442, § 3; 389 Mo. 587.) 

Ill. This being an action of ejectment, the plaintiff was 
bound, before he could recover, to show that he had the legal 
title to the land sued for; and having failed to do this, he was 
properly nonsuited. (83 Mo. 219.) 


Buss, Judge, delivered the opinion of the court. 


This is an action of ejectment by one who claims title through 
a purchase at sheriff’s sale upon execution. Some years since, 
one Alexander sold to Carey and Stevens, the execution defend- 
ants, a lot of land, claimed to be the one in controversy, but in 
drawing his deed described another parcel of land. Afterward 
judgments were rendered against said Carey and Stevens, and the 
land, as described in the deed, was bid in by one Robinson, who 
by the same description conveyed to defendants. Burke, the 
attorney for the plaintiffs in execution, was advised of this alleged 
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error in the description, caused other executions to be issued upor] 
the same judgments, bid the property in, received a sheriff ’s deed 
of the land by (as he claims) a correct description, and deeded 
the same to the plaintiff. Shortly after the last sale, in order to 
perfect the title of Carey and Stevens and make the sale = 
tive, Burke obtains from Alexander a deed to them of the land 
which he alleges was intended to be sold; but this deed was neven 
delivered to the grantees, and it is in evidence that Carey “4 











Stevens had before expressly refused to receive it. 

The plaintiff, to sustain his title, offered in evidence the dee 
so obtained by Burke, which was ruled out upon the ground that 
it was never delivered to the grantees. The court thereupon 
instructed the jury that the plaintiff had shown a title to the 
premises, and he took a nonsuit, followed by the usual motions, 
which were overruled, and the District Court sustained its action. 

The plaintiff complains of this action of the Circuit Court 
upon two grounds. First, he contends that the question of 
delivery was one of fact, to be left to the jury; and, second, 
that the court was wrong in holding that there was no delivery. 
Upon the first point it is only necessary to say that when the facts 
are undisputed, their legal effect is a question of law upon which 
the court may be required to pass, so that the second is the 
only point to be considered. 

The plaintiff does not pretend that there was an actual personal 
delivery, but claims that inasmuch as the grantees had taken 
possession of the land, and their interest in it had been sold upon 
execution, a delivery to the purchaser should be held to be a con- 
structive delivery to them, notwithstanding they refused to receive 
it, and notwithstanding such purchaser was not in possession. 

I have examined most, of the authorities within reach upon the 
subject of delivery of deeds, and find nothing to warrant this 
claim. A person can not be held to have received a deed against 
his own consent. He may, in a proper case, be compelled to 
take it by an order of couxt, but otherwise it must be considered 
@ voluntary act. This voluntary act need not be affirmatively 
proved, for if the obligee or grantee have the instrument in 
possession, it is prima facie evidence of delivery. (Games v. 
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Stiles, 14 Pet. 322; Ward v. Lewis, 4 Pick. 520; Green v. 
Yarnall, 6 Mo. 326, and many other cases.) In Maynard v. 
Maynard, 10 Mass. 456, and in Sampson v. Thornton, 3 Metc. 
275, it is held to be no delivery if the grantor execute the deed 
and send it to be recorded without the consent of the grantor. 
Subsequent assent, however, makes the delivery good. (Cooper 
v. Jackson, 4 Wis. 587; Rathbun v. Rathbun, 6 Barb. 98; 
Boody v. Davis, 20 N. H. 140.) In Ohio, however (Lessee of 
Mitchell v. Ryan, 3 Ohio St. 377), in a well-reasoned opinion, 
it is held that a deed of gift from a father to a child, sent to 
record without the knowledge of the child, was presumed to have 
been delivered, and that that presumption can only be rebutted by 
proof of actual dissent or refusal to receive it. (See also Tibbals 
et al. v. Jacobs et al., 81 Conn. 428.) In Hulick v. Scovill, 4 
Gilm. 159, the authorities pertaining to the delivery of deeds are 
elaborately reviewed ; and though two of the judges dissent from 
the opinion of the court, yet all agree that there can be no 
delivery without the express or presumed consent of the grantee 
or party in interest. 

It was once held that a disclaimer by deed was necessary, or a 
delivery would be presumed; but the annotators to Coke, in a 
note to Butler and Baker’s case (8 Coke, 26 5), say: ‘* Ac- 
cording to the modern decisions, though the law presumes that a 
party to whom a devise or other conveyance is made will assent 
until the contrary be proved, yet there must be the assent of the 
party before any interest in the property can pass to him. 
(Bonifant v. Greenfield, 2 Leon. 60; Cro. Eliz. 80; Thomsen 
v. Leach, 1 Ventr. 198 ; Townson v. Tickell, 3 B. & Ald. 31.) 
And therefore it appears to be the better opinion that the dis- 
claimer need not be either by matter of record or by deed.” 
(3 B. & Ald. 38, 39.) 

A delivery is sometimes presumed when there has been no 
change in the possession of the instrument, as when a purchase 
has been consummated by the payment of the purchase money, 
and by the formal execution and attestation of the deed in the 
presence of the purchaser, and nothing further remains to be 
done. In such case the deed shall be presumed to have been 
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delivered, unless a contrary intention appears, notwithstanding it 
may be left in the hands of the grantor. (Farrar v. Bridges, 
5 Humph. 411.) And see Crawford v. Bertholf, 1 Saxton, 
N. J., 467-8, and Mills v. Gore, 20 Pick. 28, where the mani- 
fest intent rebuts the presumption of delivery. So, delivery to 
a stranger, with proper declaration of intention, will operate 
though the grantee at the time had no knowledge of it (1 Shep. 
Touch. 57; 12 Johns. 421); but it is not claimed that the deed 
will take effect if the grantee repudiate it. 

The cases that seem to be most like the one at bar are where 
the delivery is made to a person interested in the grant, as 
agent, guardian, or cesfué gue frust. (Verplank v. Sterry, 
12 Johns. 536; Morrison v. Kelly, 22 Ill. 610; 2 Gilm. 557.) 
In such cases the delivery would seem to be made to the proper 
person, for one who has the care and custody of an infant, 
or is an agent, or is otherwise acting on behalf of a grantee, 
is presumed to be authorized to act for him, and the beneficiary 
of a trust deed has certainly a greater interest in it than a mere 
trustee. 

But Burke holds no such relation to the grantee of the deed in 
question as.to bring him within the scope of those cases. There 
was no contract, no privity, no legal relation, no inurement even 
between them. He was simply the purchaser in invitum of the 
parties’ interest in the land, and no subsequently-acquired interest 
could inure to him. It might be a question whether a holder of 
lands, by a chain of conveyances granting ‘‘an indefeasible 
estate in fee simple,”’ so that an after-acquired title in any of the 
grantors would inure to him, might correct a mistake in one of 
them by procuring a delivery of a correct deed to himself instead 
of the grantee of the deed; or whether, if the grantee refuse to 
receive it, he would not be bound to judicially establish the mis- 
take, and obtain an order for its correction. But the relation of 
Burke differs so much from that of such supposed holder that 
we are not called upon to consider the question. 

Nor are we now called upon to consider whether Carey and 
Stevens had such an interest in the land as could be sold upon 
execution. We have always held the interests of purchasers by 
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contracts, especially when such contracts had been paid in full, 
to be so vendible. (Brant v. Robinson, 16 Mo. 149; Anthony 
v. Rogers, 17 Mo. 394; Lumley v. Robinson, 26 Mo. 364.) And 
we have also held that when fraudulent debtors procure convey- 
ance of land to others, or themselves make such conveyance, 
there is a resulting trust in them for the use of their creditors, 
which can be sold upon execution. (Rankin v. Harper, 23 Mo. 
579; Herrington v. Herrington, 27 Mo. 560; Dunnica v. Coy, 
24 Mo. 167; Eddy v. Baldwin, 23 Mo. 588; Peyton v. Rose, 
41 Mo. 257.) But in the various other cases that have arisen, 
the court has held the sale of the equity under consideration to 
have been invalid. 

The question of delivery spoken of is the only one necessarily 
involved in the record. A stranger, for a nominal consideration, 
purchases a debtor’s interest in property, which the latter disclaims 
by refusing the new deed. It is not necessary to say whether or 
not he purchased an equity that can be enforced upon proper 
proceedings; but we have no hesitation in holding that by such 
purchase he did not put himself in a position to obtain a legal 
title to the land by accepting a deed on behalf of, and at the 
same time against the will of, the grantee. 

The other judges concurring, the judgment will be affirmed. 





Wirt11aM Franaaay, Plaintiff in Error, v. Ex1san Hurcninson, 
Defendant in Error 


1. Judgment —Where motion to dismiss was granted, judgment thereon may 
be final.— Suit was dismissed on motion, and the court thereupon rendered 
judgment in favor of defendant for costs, and awarded execution accordingly. 
Held, that the judgment, though informal, was nevertheless final. 

2. Contract — Consideration — Promise given in consideration of a sale — 
Statute of frauds.— A. being indebted to B. for the purchase of goods, sold 
them to C., who, in consideration of the sale from A. to himself, promised A. 
to pay his debt to B. Held, that the sale was a good consideration for the 
promise; that B. might sue C. upon it in his own name, and that the promise 


need not be in writing. 
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Error to First District Court. 


This was a suit begun by attachment. Judgment by default 
was rendered against defendant. Afterward the judgment was 
set aside on motion of defendant, who thereupon demurred to the 
petition. The demurrer was sustained, and the plaintiff excepted. 
Then on motion of defendant the court dissolved the attachment 
and dismissed the cause, gave judgment for costs and charges, 
and ordered execution. 

For statement of the case see also opinion of the court. 


T. W. B. Crews, for plaintiff in error. 


The judgment rendered in the Circuit Court was final. (3 Iowa, 
261; 4 Iowa, 340; 16 Iowa, 5380; 21 Iowa, 298..) Mere cleri- 
cal misprisions should not be permitted to vary the effect of a 
judgment or to thwart the ends of justice. (Gibson v. Chouteau’s 
Heirs, 45 Mo. 171.) 


Lewis § Daniel, for defendant in error. 


I. There is no final judgment of Circuit Court in this cause. 
(Robinson v. County Court of Morgan County, 32 Mo. 428; 
Pacific R.R. Co. v. Burger, td. 578.) 

If. Defendant’s demurrer should have been sustained. (Chit. 
Cont. 26, 29; Block v. Elliott, 1 Mo. 275; Mullanphy v. Reilly, 
8 Mo. 675; Brainerd v. Capelle, 831 Mo. 428 ; Edgell v. Tucker, 
11 Mo. 528.) 

III. A promise, even in writing, to pay a debt already incurred 
by a third person, is not available unless it be made on a new 
consideration. (Chit. Cont. 53, note, and cases cited ; id. 486, 
and note. ) 


Currier, Judge, delivered the opinion of the court. 


This cause was appealed from the Circuit Court by the 
plaintiff. . It is objected that the record fails to show a final 
judgment. The suit was dismissed on motion, and the court 
thereupon rendered judgment in favor of the defendant for costs, 
and awarded execution accordingly. The judgment, as shown by 
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the record, was informal; it was, nevertheless, final. The case 
was definitely disposed of and out of court. There was nothing 
further for the court to do in respect to it. 

In the progress of the cause a demurrer to the petition was 
sustained, and the plaintiff excepted and stood upon his exception. 
The sufficiency of the petition is, therefore, up for consideration. 
It shows, in brief, that the plaintiff sold a quantity of wheat to | 
one Hesse for a given sum; that Hesse sold the same wheat, with 
other property, to the defendant, and that the defendant there- 
upon, in consideration of said sale, promised Hesse to pay his 
(Hesse’s) debt to the plaintiff, and that the defendant in fact did 
pay the larger portion of said debt to the plaintiff, as he had 
agreed todo. This suit is brought to recover the unpaid balance. 

It is objected that the petition fails to show a consideration for 
the defendant’s promise to pay Hesse’s debt to the plaintiff. The 
sale of the wheat by Hesse to the defendant, averred in the peti- 
tion, was a good and sufficient consideration for the promise ; and 
it was decided in Meyer v. Lowell, 44 Mo. 828, that the party \ ( 
for whose benefit the promise, in such a case, is made, may sue 
upon it in his own name. Nor was it necessary that the promise 
should be in writing. (Howard v. Coshow, 88 Mo. 118; Besshears 
v. Rowe, 46 Mo. 501.) 

The demurrer was improperly sustained, and the judgment will 
be reversed and the cause remanded. The other judges concur. 





Euzza M. Brownett, Defendant in Error, v. THE PaciFic 
Rarmroap Company, Plaintiff in Error. 


1. Practice, civil — Actions — General verdict, when petition sets out differ- 
ent causes of action, bad.—When a petition sets out several distinct causes 
of action, a verdict for an entire and gross sum can not be sustained. There 
should be a separate assessment on each cause or count, in order that the 
court may know how the issues were found and what amount was assessed on 
each count. But if there is one entire cause of action, and ohe good count 
in the declaration, a general verdict and general assessment of damages will 
answer. 
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2. Practice, civil — Damages, action for, against railroad company—Cause 
of action — Count — General verdict. —In suit against a railroad company 
for the killing of plaintiff's husband, the petition embraced two counts, 
framed respectively on the second and third sections of the act relating to 
damages (Wagn. Stat. 519-20). The first count charged that the killing 
was caused indirectly by the corporation, through the negligence, unskillful- 
ness, and criminal intent of its employees; the second, that the death was 
owing directly to the neglect or default of the company. Held, that the 

_ two counts contained but one subject-matter of complaint, viz: the killing of 
complainant’s husband; and therefore but one cause of action, although 
stated in different ways to meet the evidence. Hence there could be but one 
verdict and one assessment. 

A verdict based on either section would be a complete bar to a prosecution 
of the action on the other section. And where such is the case the cause of 
action must necessarily be the same. 

8. Evidence — Dying declarations, when admissible in civil actions as part 
of the res gesta.—The doctrine permitting dying declarations, as such, to 
be given in evidence, applies exclusively to criminal prosecutions for 
felonious homicides, and has no reference to civil cases. But in suits of the 
latter description, declarations of dying persons are sometimes admitted on 
a different principle. Thus, such a declaration in regard to the cause of 
death growing directly out of, and made immediately after the happening 
of, the fatal event, would be admissible as constituting a part of the res geste. 





Error to First District Court. 
Ewing § Smith, for plaintiff in error. 


I. There are two counts in plaintiff’s petition upon different 
sections of the law. The jury rendered a general verdict when 
it should have been special, and for this cause the Circuit Court 
ought to have granted a new trial. There are clearly two causes 
of action attempted to be set out in the petition. First, under 
the second section of the act in relation to damages, the damages 
are liquidated—fixed at $5,000, no more, no less—and the jury 
are bound to find their verdict for that sum if at all. The second 
count is based upon the third section of said act, and under 
which the jury would be authorized to find for plaintiff from 
$1,000 to $5,000. If this is so, then the verdict of the jury 
ought to have been special, and to have shown upon which count 
they based their verdict. The jury could not, under the law, find 
for the plaintiff upon both counts of the petition, because that 
would be giving damages twice for the same thing. If plaintiff 
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had sued alone under the second section of the law and recovered 
$5,000 damages, of course he could not then have sued under the 
third section and recovered again for the same negligence — the 
same killing. Then if this is true, the two counts in the petition 
for the same offense—two causes of action in the same petition for 
the same killing, but for different damages—are surely not main- 
tainable ; one liquidated the other. (41 Mo. 405; Pitts v. 
Fugate’s Adm’r, 36 Mo. 202; Clark’s Adm’r v. Hann. & St. Jo. 
R.R. Co., 21 Mo. 149; Downing e¢ ai. v. Bourlier, 19 Mo. 551; 
Mooney v. Kennett, 1 Mo. 401; Fenwick v. Logan, id. 495.) 

II. The Circuit Court erred in admitting in evidence the dying 
declarations of the deceased. Dying declarations are not com- 
petent evidence in civil cases under any circumstances. (Mar- 
shall v. C. & G. E. R.R. Co., 48 Ill.475; Am. Law Reg. 1870, 
p- 262; 1 Greenl. Ev., §§ 156, 162, 346; Rex v. Mead, 2 B. 
& C. 605, 608, note; 15 Johns. 286.) 


H. B. Johnson, Attorney-General, for defendant in error. 


It has been held that dying declarations are admissible in civil 
just the same as in criminal cases (Clymer v. Littler, 3 Burr. 
1255; Wright v. Lettler, 1 W. Bl. 8346; Rex v. Mead, 2B. & 
C. 605; McFarland v. Shaw, 2 N. C. Law Rep. 105; Aveson vy. 
Kinnaird, 6 East, 195; Durham v. Beaumont, 1 Campb. 211; 
Doe v. Ridgway, 4 B. & Ad. 55; Mataun v. Ammon, 1 Grant’s 
Cases, 123 ; Wilson v. Boerum, Anthon, 174 ; 2 Halst. Ev. 461), 
the rules of evidence in both classes of cases being the same. 
(State v. Hays, 28 Mo. 814; Stone’s Case, 25 Howell’s St. 
Tr. 1314; Melville’s Case, 29 Howell’s St. Tr. 764.) This is 
clearly so when suit is brought for the death of a person, and the 
dying declaration is offered to establish the cause of death. 
(1 Phil. Ev., 5th Am. ed., 286, 287; 1 Greenl. Ev., § 156, note. ) 
But the declaration or exclamation of deceased admitted in 
evidence was competent upon the further ground that it was a 
part of the res gestz. (Ins. Co. v. Moseley, 8 Wall. 397; Com- 
monwealth v. Pike, 3 Cush. 181; Baker v. Griffin, 10 Bosw. 
140 ; Frink v. Coe, 4 Greene, Iowa, 555; State v. Ah Loy, 5 


Nevada, 99; 1 Greenl. Ev., supra.) The authority of the 
16—VvoL. XLVI. 
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above cases is not impaired by the case of Ill. Central R.R. Co. 
v. Sutton, 42 Ill. 488. The view here presented in regard to 
dying declarations was not considered in the case of Marshall v. 
C. & G. E. R.R. Co., 48 Ill. 475, or in the case of Daily v. New 
York, etc., R.R. Co., 32 Conn. 356. 


Waener, Judge, delivered the opinion of the court. 


There are no objections urged here against the instructions 
given by the court below, and an inspection of the record has 
led us to the conclusion that there are but two questions requir- 
ing any special consideration. The first is the nature of the 
petition and the sufficiency of the verdict; and the second is 
whether the declarations of Brownell, just previous to his death 
and shortly after the accident happened, were admissible in 
evidence. 

The suit was commenced in the Circuit Court against the 
defendant for damages for the death of the plaintiff’s husband. 
The petition contains two counts. The first is based upon the 
second section of the damage act, charging that Charles F. 
Brownell, the husband, through the negligence, unskillfulness, 
and criminal intent of the officers, agents, servants, and em- 
ployees of defendant, whilst running and conducting a certain 
locomotive and train of cars belonging to defendant, was vio- 
lently thrown, with said locomotive and train of cars, from the 
railroad track of defendant and instantly killed, and asks 
damages to the amount of $5,000. The second count is based 
upon section 8 of the same act, and charges that by reason of 
the neglect and default of the defendant in not providing and 
using a safe and secure locomotive and headlight, in not pro- 
viding competent and reliable switchmen, etc., the said husband 
was violently thrown, with said locomotive, from the railroad 
track and instantly killed, and asks judgment for $5,000. The 
answer was simply a denial of the matters set forth in the 
petition. The cause was tried before a jury, who, after hearing 
the evidence, returned a general verdict in favor of the plaintiff 
for $4,500. Upon this verdict the court entered up judgment, 
and the defendant appealed. 
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The first question is, was the general verdict rendered in the 
cause the proper one, or should there have been a verdict on each 
count? The answer to this question depends upon the inquiry, 
did the two counts in the petition embrace each a separate and 
distinct cause of action? If they did, the verdict is bad, and 
the damages should have been assessed upon each cause of action 
separately. When the petition sets out several distinct causes of 
action, a verdict for an entire and gross sum can not be sustained. 
There should be a separate assessment on each cause or count, 
in order that the court may know how the issues were found and 
what amount was assessed on each count. (Mooney v. Kennett, 
19 Mo. 551; Clark’s Adm’r v. Hann. & St. Jo. R.R. Co., 36 
Mo. 215; Pitts v. Fugate, 41 Mo. 405; State ez red. Collins v. 
Dulle e¢ a/., 45 Mo. 269.) But if there is one entire cause of 
action, and one good count in the declaration, a general verdict 
and a general assessment of damages willanswer. (Clemens v. 
Collins, 14 Mo. 604.) 

It is conceded that there might be a cause of action based on 
the second section of the act concerning damages, and a different 
cause founded on the third section, but this certainly could not 
be done in the same petition and against the same party. The 
second section applies where the injury is occasioned indirectly by 
the corporation or owner through the negligence, unskillfulness, 
or criminal intent of the officers or employees ; the third section, 
where the injury is committed directly by the wrongful act, neglect 
or default of another. To constitute two causes of action there 
must be two subjects of complaint. But in the present case there 
is but one injury, one subject-matter of complaint—the killing 
of the plaintiff’s husband. There being but one cause of action, 
there could be only one assessment of damages. There could not 
be a verdict for causing the death one way, and another verdict 
for causing the death in a different way. The law declares that 
if the injury is caused under the circumstances mentioned in one 
section, the damages shall be for a fixed amount; and if under 
the circumstances mentioned in another section, the damages 
shall not exceed a certain amount. It is for the jury to determine 
from the evidence whether the injury was caused and the death 








244 JEFFERSON CITY. 


Brownell v. The Pacific R.R. Co. 








resulted under the circumstances as described either in the one 
section or the other, and then to assess the damages accordingly. 
There is but one cause of action stated in the petition, and that is 
the killing, although it is. stated in different ways to meet the 
evidence, which may show that it occurred either in the manner 
mentioned in one section or the other. It is very certain that a 
verdict based upon either section would be a complete bar to the 
prosecution of an action on the other, and where such is the case 
the cause of action must necessarily be the same. 

The next question is in reference to the admission of the 
declaration of Brownell. The accident happened in consequence 
of a switch being left open on the defendant’s track. There is no 
dispute or controversy about the fact that the switch was left open. 
Immediately after the accident, when Brownell was restored 
to consciousness, and just before he died, he said, * * —‘‘ if 
it had not been for that man who left the switch open.” This 
was objected to, but the objection was overruled and the testimony 
admitted. As a dying declaration it was clearly inadmissible, 
for the modern decisions clearly establish the doctrine that the 
rule permitting dying declarations to be given in evidence applies 
exclusively to criminal prosecutions for felonious homicides, and 
has no reference to civil cases. But every declaration of a 
deceased person is not to be rejected upon this principle. Where 
a declaration is made by a deceased person cotemporaneously, 
or nearly so, with a main event, by whose consequence it is alleged 
he died, as to the cause of that event, though generally the 
declarations must be cotemporaneous with the event, yet where 
there are any connecting circumstances, they may, even when 
made some time afterward, form a part of the whole res gestz. 
(Insurance Co. v. Moseley, 8 Wall. 397.) 

In The Commonwealth v. Pike, 8 Cush. 181, the indictment 
was for manslaughter; the defendant was charged with killing 
his wife. It appeared that the deceased ran up stairs from her 
own room in the night, bleeding and crying ‘* murder!’ Another 
woman, into whose room she was admitted, went, at her request, 
for a physician. A third person who heard her cries went for a 
watchman, and, on his return, proceeded to the room where she 
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was. He found her on the floor bleeding profusely. She said the 
defendant had stabbed her. The defendant’s counselgobjected to 
the admission of this declaration in evidence. The objection 
was overruled. The Supreme Court of Massachusetts held that 
the evidence was properly admitted. It was said that the evi- 
dence was ‘‘ of a nature res gestz,”? and that the time when it 
was made was so recently after the injury was inflicted as to 
justify receiving it upo 0 ground. In Hanover R.R. Co. v. 
Coyle, 4 Penn. St. 2 where a peddler’s wagon was struck, 
and the peddler injured by a locomotive, the Supreme Court of 
Pennsylvania said: ‘‘ We can not say that the declaration of the 
engineer was no part of the res geste. It was made at the 
time, in view of the goods strewn along the road by the breaking 
up of the boxes, and seems to have grown directly out of and 
immediately after the happening of the fact.”? The declaration 
was held to be ‘‘ a part of the transaction itself.” 

The Insurance Company v. Moseley, supra, was an action 
upon a policy of insurance. The question was as to whether the 
deceased Moseley came to his death by an accident inflicting 
personal injury, or whether he died of disease. To show that 
his death was caused by an injury received in consequence of an 
accident, his wife and son were called and testified that he had 
left his bed in the night, and that when he came back he said 
that he had fallen down stairs, and complained of being hurt. 
He died in a short time thereafter, and his death was believed to 
be the result of the injuries he received when falling. Upon an 
extended review of the authorities, the Supreme Court of the 
United States held that although the statements of Moseley were 
not admissible in evidence as dying declarations, yet they were 
properly receivable as part of the res gestz. Judge Swayne, in 
his opinion, says: ‘‘In the complexity of human affairs, what is 
done and what is said are often so related that neither can be 
detached without leaving the residue fragmentary and distorted. 
There may be fraud and falsehood as to both; but there is no 
ground of objection to one that does not exist equally to the 
other. To reject the verbal fact would not unfrequently have the 
same effect as to strike out the controlling member from a 
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sentence, or the controlling sentence from its context. * * * 
Where sickness or affection is the subject of inquiry, the sickness 
or affection is the principal fact. The res geste are the 
declarations tending to show the reality of its existence ani 
its extent and character. The tendency of recent adjudication 
is to extend rather than to narrow the scope of the doctrine. 
Rightly guarded in its practical application, there is no principle 
in the law of evidence more safe in its results. There is none 
which rests on a more sold basis of reason and authority. We 
think it was properly applied in the court below. In the ordi- 
nary concerns of life no one would doubt the truth of these 
declarations, or hesitate to regard them, uncontradicted, as con- 
clusive. Their probative force would not be questioned. Unlike 
much other evidence, equally cogent for all the purposes of 
moral conviction, they have the sanction of law-as well as of 
reason. The want of this concurrence in the law is often deeply 
to be regretted. The weight of this reflection, in reference to the 
case under consideration, is increased by the fact that what was 
said could not be received as a dying declaration, although the 
person who made it was dead, and hence could not be called 
as a witness.” 

The declaration of Brownell, in reference to the switch, grew 
directly out of and was made immediately after the happening 
of the fact. No one would hesitate to act on such evidence in 
his own concerns. It was so intimately connected that it made 
a part of the transaction itself, and, I think, clearly came within 
the doctrine of res gestz. In this view of the case I am of the 
opinion that the judgment should be affirmed. Judge Currier 
concurs; Judge Bliss absent. 





A. J. Cecm, Defendant in Error, v. Pacrrrc Ramroap 
Company, Plaintiff in Error. 


1. Corporations — Railroad companies — Damages to stock —Want of fences 

and cattle-crossings — Pleadings — Allegations, what necessary. —In a suit 
against a railroad company for damages to stock, the petition, framed under 
the statute concerning railroad companies (Wagn. Stat. 810, 3 48), averred 
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that the injury occurred at a point where defendant’s road passed through 
uninclosed prairie lands; that these lands were not fenced, nor the proper 
cattle-guards erected. But there was no averment or evidence that the animal 
strayed on the road through defect of cattle-guards or in consequence of the 
absence of fences, either at the locality of the injury or elsewhere. Held, 
that under such a state of the pleadings and evidence plaintiff would not be 
entitled to recover. To render the company liable it must appear that the 
animal injured entered on the road, in consequence of the absence of fences 
or cattle-guards, at a point on the line of the road which the company was 
bound to secure in that manner. 


Error to First District Court. 


J. M. Litton, and Crittenden § Cockrell, for plaintiff in 
error. 


Under the statute (Wagn. Stat. 310, § 43), it is indispensable 
that plaintiff allege and prove not only that stock got on where 
defendant was obliged to fence, but also that the stock did not 
get on at the public crossing. (Calvert v. Hann. & St. Jo. R.R., 
84 Mo. 244; Quick v. Hann. & St. Jo. R.R., 31 Mo. 899; West 
v. Hann. & St. Jo. R.R., 834 Mo. 177; Dyer v. Pacific R.R., 
id. 129; O. & M. R.R. v. Brown, 23 Ill. 94; O. & M. R.R. v. 
Taylor, 27 Ill. 207; G. W. R.R. v. Bacon, 30 Ill. 847; G. & 
C. R.R. v. Sumner, 24 Ill. 631; C., B. & Q. R.R. v. Garter, 20 
Ill. 890; O. & M. R.R. vy. Meisenheimer, 27 Ill. 30; O. & M. 
R.R. v. Jones, zd. 41; zd. 48; G. W. R.R. v. Hanks, 36 Il. 
281; 1 Redf. Railw. 498-9, § 32.) The company is liable not 
for failure to fence where the harm was committed, but where the 
animal got on the track. There was not the slightest evidence as 
to where the horse got on. The first seen of him he was running 
up the track from the Fort Scott crossing, and he ran quite a dis- 
tance. The statute makes the company liable only where the 
failure to fence occasioned the injury. (C. & N. W. R.R. v. 
Bennett, 19 Wise, 145; M. & C. R.R. v. Bell, 37 Ala. 699; I. C. 
R.R. v. Phelps, 29 Ill. 447.) And it is the point where the stock 
got on, not where it was killed, that is the test of liability. It is 
this alone that occasions the accident. (G. W. R.R. v. Morth- 
land, 80 Ill. 451; Morrison v. N. Y. & N. H. R.R., 82 Barb. 
568; Shearm. & R. Negl., § 462.) 
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H. B. Johnson, for defendant in error. 


Where an injury occurs to domestic animals, at a point of the 
road not fenced, and not at a road or street-crossing, the com- 
pany are responsible at all events, and without reference to any 
question of negligence either on their part or that of the owner 
of the animals. (Wagn. Stat. 810, § 48; Gorman v. Pacific 
R.R. Co., 26 Mo. 441; Burton v. North Missouri R.R. Co., 30 
Mo. 372; Brown v. Hann. & St. Jo. R.R. Co., 838 Mo. 309; 
McClure v. Pacific R.R. Co., 85 Mo. 188; Powell v. Hann. & 
St. Jo. R.R. Co., id. 457; 1 Redf. Railw. 478.) It is unim- 
portant whether or not the horse got on the road at @ crossing. 
The evidence showing that he ran some distance, pursued by the 
train, clearly establishes that he was not killed at a crossing, and 
that there were no sufficient cattle-guards. 


CurRIER, Judge, delivered the opinion of the court. 


This suit is brought to recover double. damages for alleged 
injuries to the plaintiff’s horse while upon the track of the 
defendant’s railroad, in Warrensburg township, Johnson county. 
It is founded upon the forty-third section of the act in relation 
to railroad companjes (1 Wagn. Stat. 310, § 43). The statutes 
cited make it the duty of railroad companies to ‘‘ erect ‘and main- 
tain good and substantial fences on the sides of their roads, where 
the same pass through, along, or adjoining inclosed or cultivated 
fields or uninclosed prairie lands, * * and also to construct 
and maintain cattle-guards”’ at specified points. It is then pro- 
vided that, until these conditions are complied with, railroad 
** corporations shall be liable in double the amount of all damages 
which shall be done by their agents, engines, or cars, to horses, 
cattle, mules, or other animals, on said roads, * * occasioned 
by the failure to construct or maintain such fences or cattle- 
guards.” In order to the recovery of double damages under 


this statute three things at least would seem to be indispensably _ 


necessary, namely: 
1. Failure on the part of the railroad corporation to provide 
the required fencing and cattle-guards at the points designated. 
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2. An injury inflicted by its agents, engines, or cars. 3. That 
the injury complained of should have been occasioned by the 
absence of the fences or cattle-guards.. (Iba v. Hann. & St. Jo. 
R.R. Co., 45 Mo. 469.) It would seem but little short of an 
absurdity to found upon the statute in question a claim for double 
damages where the injury complained of did not result from the 
absence of the specified fences or cattle-guards ; in other words, 
where the injury was not ‘‘ occasioned” by the failure of the 
corporation to discharge the duties imposed upon it by the statute. 
It has repeatedly been held in other States, under similar statutes, 
that the railroad company is liable only when the animal injured 
entered upon the line of the road at a place which the company 
was bound to fence. (Morrison v. N. Y..& N. H. R.R. Co., 32 
Barb. 568; G. W. R.R. Co. v. Hanks, 30 Ill. 281; Shearm. & 
R. Negl., 462, and authorities cited; Redf. Railw. 466, § 3.) 
The fact that the fences were defective is immaterial if the 
animal injured entered at another place. (G. W. R.R. v. Morth- 
land, 30 Ill. 458; Brooks v. N. Y. & Erie R.R. Co., 13 Barb. 
594; Bennett v. C. & N. W. R.R. Co., 19 Wis. 145.) So it has 
been held that the neglect of a railroad company to build a fence 
does not exonerate the plaintiff from obligation to take ordinary 
care for the protection of his animals when the fence, if built, 
would not have been sufficient to close access to the track. It is 
considered that if the plaintiff’s negligence was the direct and 
proximate cause of the injury, the defendant should have the 
benefit of that principle, notwithstanding its neglect, since its 
care would not have sufficed to prevent the injury from occurring. . 
(Shearm. & R. Negl., § 462.) 

In G. W. R.R. Co. v. Hanks, cited above, Judge Lawrence 
observes: ‘‘It is urged that it is not important where it (the 
animal) got on the track, but where it was killed. On the con- 
trary, the place where it got on is the precise thing to be consid- 
ered. It was to prevent animals from straying upon the track 
that the company was required to build the fences. Whether, 
after once getting upon the track, through the negligence of the 
company, they wandered to a road-crossing before being struck 
by the locomotive, is wholly immaterial.” The converse of 
Judge Lawrence’s last proposition must be equally true. 
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The forty-third section of our statute does not require a rail- 
road company to fence at all points of its line, but only against 
‘¢inclosed and cultivated fields and uninclosed prairie lands.” 
Accordingly the petition in this case avers that the injury com- 
plained of occurred at a point where the defendant’s road passes 
through ‘‘ uninclosed prairie lands ;’? that these lands were not 
fenced, and that the defendant had neglected to erect the proper 
eattle-guards. There is no averment, however, that the animal 
strayed upon the road through defect of cattle-guards, or in 
consequence of the absence of fences, either at the locality of 
the injury or elsewhere. Nor was there any evidence upon either 
of these points, and the court instructed the jury upon the theory 
that no such averments or evidence were necessary. The instruc- 
tion given for the plaintiff told the jury, in effect, that if they 
found from the evidence that the plaintiff’s animal was injured 
upon defendant’s railroad by the engine or cars of the company 
at a point where there was no fencing, they would find for the 
plaintiff, and assess his damages according to the rule declared in 
the instructions. The instruction thus left out of view the ques- 
tions as to the character of the Jocus im quo, whether ‘‘ unin- 
closed prairie land” or not; whether the animal got upon the 
road at that point, or whether it strayed upon the road at any 
point where the defendant was bound to fence, or whether it 
came upon the road at any point in consequence of the absence 
of either fences or cattle-guards. Under the instruction the jury 
might have found for the plaintiff, although the animal may have 
strayed upon the line of the road at a point where the defendant 
was not bound either to fence or erect cattle-guards, and although 
the injury may have occurred at a place where the defendant was 
not required to fence or erect cattle-guards. The statute gives 
double damages only where the absence of fence or cattle-guards 
is the occasion of the injury, and at a point where the railroad 
company is bound to fence or erect cattle-guards. 

The defendant’s counsel has made various other points, but I 
do not deem it necessary to consider them. The case was tried 
throughout upon a false theory, and the judgment must conse- 
quently be reversed and the cause remanded. The other judges 
concur. 
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THomas C. Pope, Appellant, v. Jacos CorpEtL, Respondent. 


1. Trespass — Action for, by plaintiff claiming merely by possession, must 
show a seizure and carrying away.—In trespass for carrying away from the 
possession of plaintiff a certain horse, where the evidence showed that plain- 
tiff was not the rightful owner of the animal, but that his claim rested on 
mere possession, and that the horse voluntarily strayed from him and came 
into the possession of defendant; that there was no actual taking or seizing 
or removing from plaintiff’s control: Aeld, that plaintiff was not entitled 
to recover. 


Appeal from Third District Court. 
J. F. Hardin, for appellant. 
J. S. Phelps, for respondent. 
Waener, Judge, delivered the opinion of the court. 


This was an action in the nature of trespass for taking and 
carrying away from the possession of the plaintiff certain per- 
sonal property, one horse and a mule. The defendant answered, 
denying the taking and denying that the plaintiff was the owner 
‘of the property described in the petition. There was a trial by 
the court, sitting as a jury, and verdict and judgment for the 
plaintiff for $80, the value of the mule, which judgment the Dis- 
trict Court reversed, and the plaintiff appealed. The evidence 
shows that plaintiff found the horse and mule on the battle-field 
of Pea Ridge and took them home; that one or both of the ani- 
mals were branded ‘‘U. 8.,”? and that after taking them home he 
branded them with his own private brand; that he did not post 
them or attempt to comply with the law concerning strays. The 
plaintiff did not own the animals, nor did he know who the owner 
was. Soon after taking them home he was temporarily absent, 
and when he came back he heard that they were in the possession 
of the defendant. It further appears that the animals came 
through a lane in front of the defendant’s house and on his farm, 
and the defendant took up the mule as a stray, and one of his 
neighbors took the horse. They were running at large and had 
escaped from plaintiff’s possession. The mule was not posted by 
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the defendant in consequence of there being no officers acting at 
that time. About two weeks after the defendant took up the 
mule and his neighbor the horse, a party of Confederate soldiers 
came along and took away with them both the mule and the horse. 

Upon this evidence the defendant asked the court to declare 
as the law: 1st, that if plaintiff was not the owner of the horse 
or mule, nor in the rightful possession of either, he could not 
recover; 2d, that if plaintiff picked up the horse and mule on the 
battle-field, or took them up as estrays, and had not posted or did 
not post the same, and said horse and mule were afterward run- 
ning at large, and came to the premises of the defendant and 
defendant took them up, and that said property was taken out 
of the possession of defendant by force and against his will, 
then plaintiff was not entitled to a verdict against the defendant ; 
3d, that unless said property was unlawfully taken from the pos- 
session of plaintiff, the verdict should be for the defendant. 
These instructions the court refused, and the defendant excepted. 

The possession of personal property, which will authorize an 
action forits recovery, must be a lawful possession. (Bayless v. 
Lefaivre, 37 Mo. 119.) It is said that the finder of goods and 
the prior occupant of land, or possessor of its produce, has a 
sufficient possession to maintain trespass against any person except 
the true owner. (2 Saund. 47, 5, c, d, and note; Rackham vy. 
Jessup, 3 Wils. 832.) 

Though the right of property may, and often does, come in 
controversy in this action, yet the gist of the action is the injury 
done to the plaintiff’s possession. (2 Greenl. Ev., § 613.) 

But to constitute trespass there must be a disturbance of 
plaintiff’s possession, which, in the case of personal property, 
may be done by an actual taking, a physical seizing or taking 
hold of the goods, removing them from their owner, or by exer- 
cising a control or authority over them inconsistent with their 
owner’s possession. (Holmes v. Doane, 3 Gray, 829; Coffin v. 
Field, 7 Cush. 855 ; Codman y. Freeman, 3 Cush. 306 ; Ander- 
son v. Kincheloe, 30 Mo. 520.) 

The case shows that the plaintiff was not rightfully the owner 
of the animals, but that his claim rested on mere possession, As 
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against any man who dispossessed him, or tortiously interfered 
with his possessory right, he would undoubtedly be entitled to his 
action. His right of action was referable to his possession, and 
his possession only. But he did not retain or keep the posses- 
sion. The animals voluntarily strayed from him, and came to 
the premises of the defendant, where they were taken up. It is 
not shown that the defendant even had any knowledge that they 
were previously in plaintiffs possession. There was no actual 
taking or seizing, or removing from the owner’s control. They 
were only permitted to stay where they had voluntarily come, 
until they were seized by the Confederate soldiers with a strong 
hand, and violently carried away from defendant’s possession. 

Under such circumstances the question is too plain to need 
argument to show that the plaintiff can not maintain this action 
against the defendant. ‘The instructions asked should have been 
given. Wherefore the judgment of the District Court should 
be affirmed. The other judges concur. 


, 
> 





Ex parte RicHaRD Kayser. 


1. Habeas corpus — Indictments — Evidence — Parol testimony. —In habeas 
corpus to obtain the discharge of a prisoner convicted on two or more indict- 
ments, after the expiration of the first term of imprisonment, where the 
records showed that he was sentenced on the different indictments the same 
day, it will be presumed that the respective sentences were uttered at the 
same point of time; and it was incompetent to show, by parol testimony, 
that sentence in one case preceded the trial in the others by “some hours,” 
unless, from the peculiar circumstances of the case, justice seemed to 
demand it. 


Petition for Habeas Corpus. 
H. B. Johnson, for petitioner. 
Altorney- General, for State. 
CurRIER, Judge, delivered the opinion of the court. 


It appears from the petition and exhibits in this matter that 
the petitioner was tried and convicted of the offense of grand 
larceny. He was thereupon sentenced to two years’ confinement 
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in the State penitentiary. On the same day he was tried, con- 
victed, and sentenced in two other cases, the sentence being for 
two years’ imprisonment upon each of the last two indictments. 
The sentences in all of the cases were passed on the 17th day 
of January, 1868. The prisoner asks to be discharged upon 
the ground that he has served out his time under the first 
sentence, the last two sentences being, as he avers, illegal and 
void. The petitioner avers that he was tried, convicted, and 
sentenced on the last two indictments ‘‘some hours” after his 
sentence upon the first; and upon that allegation is based the 
view that the proceedings upon the last two indictments were 
unwarranted. 

Ez parte Meyers, 44 Mo. 279, is relied upon as furnishing the 
rule applicable to such cases. In that case the different convictions 
occurred at different terms of the court, the second conviction and 
sentence being at a term of the court subsequent to that in which 
the prisoner was first tried, convicted, and sentenced. Here 
there is a different state of facts. The exhibits attached to the 
petition fail to show that the prisoner was sentenced on the first 
indictment before he was tried and convicted upon the others. 
The evidence of the records from the St. Louis Criminal Court, 
where the proceedings were had, is that the prisoner was sen- 
tenced in each case at thesame time. In law, a day is generally 
regarded as an indivisible point of time — punctum temporis — 
so that, in the words of Sir William Grant, ‘‘ any act done in 
the compass of it is no more referable to any one than any 
other portion of it; but the act and the day are cotempora- 
neous, and therefore the act can not be said to be passed until 
the day is passed.”” (Lester v. Garland, 15 Ves. Ch. 255.) It 
is nevertheless held—and that is the rule— that where justice 
demands it, the exact time when an act was done may be shown 
by parol evidence. (Brainard v. Bushnell, 11 Conn. 16.) The 
several records of the prisoner’s respective trials, convictions, 
and sentences impart absolute verity. They contradict the 
averment that the first sentence preceded the trial in the other 
cases by ‘‘some hours.” Where is the stress of justice in the 
matter that justifies the introduction of parol evidence to vary the 
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legal import of the record? I fail to find it. The prisoner was 
convicted in each case upon his own confession of guilt, and 
is now attempting to escape from justice by a legal quibble. 
It is not justice that he seeks, but an escape from it. There is 
no merit in the application. The prisoner is remanded. The 
other judges concur. 





Ex parte BRUNDING. 


1. Criminal law — Habeas corpus — Escape of prisoner before term expires — 
Second offense.— A prisoner who, before the expiration of his term, escapes 
and'commits another crime, may be convicted and sentenced therefor, although 
at the time still under sentence for his first offense; and his period of impris- 
onment for the second one will commence on the expiration of the first term. 


Petition for Habeas Corpus. 
4. Budd, for petitioner. 


I. The prisoner should be discharged from his imprisonment. 
The full term of his imprisonment has expired. 

If. The trial, conviction and sentence, under which the third 
warrant issued, were illegal, and said warrant void, the prisoner 
at the time of such trial being under sentence for felony. (Ez 
parte Meyers, 44 Mo. 279; Ex parte Turner, 45 Mo. 331; 
Wagn. Stat. 513.) 


Attorney-General, for State. 


Waener, Judge, delivered the opinion of the court. 


The petitioner asks to be discharged from the custody of the 
warden of the penitentiary on the ground that the time for which 
he was lawfully imprisoned has expired. 

The facts are these: In 1864 he was indicted for two separate 
offenses in the St. Louis Criminal Court, and convicted and sen- 
tenced to two years’ imprisonment in the penitentiary for each 
offense. Before the expiration of the term of his imprisonment 
he unlawfully made his escape; and while so absent and running 
at large he committed the offense of grand larceny, was indicted, 
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convicted, sentenced, and again returned to the penitentiary. He 
has duly served out the time for which he was sentenced under 
the first two convictions, and is now detained for the last. This 
detention he alleges to be illegal, for the reason that he was already 
under sentence. We do not see that the statute (1 Wagn. Stat. 
513, § 9), nor the case of Ex parte Meyers, 44 Mo. 279, 
and Ex parte Turner, 45 Mo. 331, have anything to do with the 
case here presented. The statute provides that where a prisoner 
is convicted of two or more offenses at the same term, the con- 
viction in all the cases must precede the sentence in either. But 
here the prisoner was not in actual custody. He had escaped and 
was free, and, true to his nature, he could not enjoy liberty with- 
out committing. crime ; and to say that, under such circumstances, 
there is no law to justify his punishment, is rather a startling 
proposition. Establish the doctrine that an escaped convict may 
commit any crime, and that he can not be tried and punished 
because he rightfully ought to be in the penitentiary instead of 
running at large, and it will lead to the most disastrous results. 
I am not aware of any statutory provision to support such a prin- 
ciple, and the counsel have referred to none. 

It seems to be settled that a prisoner under an unexpired sen- 
tence of imprisonment, where he commits an offense, may be 
convicted, and that the succeeding period of imprisonment will 
commence on the termination of the period next preceding. (1 
Bish. Crim. Law, § 781, note; 1 Bish. Crim. Pr., § 878.) 

It follows that the petitioner is not entitled to his discharge, 
and that he must be remanded. The other judges concur. 





ParmetiA M. Lenox, Defendant in Error, v. Joszpu H. Lrvine- 
sTON, Plaintiff in Error. 


1. Dower, statute touching— Appointment and continuance of commis- 
sioners, — Under the statute relating to dower (Wagn. Stat. 544, 3 29), when 
the first report made by the commissioners for its admeasurement was 
rejected, and one of the commissioners failed or refused to act, the court 
might properly appoint another in his stead, and continue the other two in 
office, for the purpose of again assigning dower, without a re-appointment. 








JANUARY TERM, 1871. 257 
Lenox v. Livingston. 








2. Dower, commissioners appointed to determine — Action of, can not be inter- 
fered with, when. —The commissioners appointed for the admeasurement of 
dower are the proper persons to determine as to what portion of the land of 
the deceased should be assigned, and, in the absence of testimony showing 
that they abused their discretion, their action can not be interfered with. 


Error to First District Court. 
Taussig & Kellogg, for plaintiff in error. 


I. The two commissioners, Dyer and Wilson, not having been 
re-appointed, and having made a report in pursuance of their 
first appointment, could not again act and report. This is a 
statutory proceeding ; the law is explicit that the report of com- 
missioners must fail of approval before the commissioners can 
again proceed. (Gen. Stat. 1865, ch. 180, p. 528, § 29; Shore 
v. Coons, 24 Mo. 556.) 

II. It was error to overrule the defendant’s exceptions to the 
last report of the commissioners without allowing defendant to 
adduce evidence in support of his exceptions. (Adams v. 
Adams, 8 N. H. 82; Hawkins v. Hall, 2 Bay, 449; Scribner 
on Dower, 707, § 12; Chapman v. Schroeder, 10 Ga. 328; 
McCormick v. Taylor, 5 Ind. 486; Stiner v. Cawthorn, 4 
Dev. & Bat., N. C., 500; Eagles v. Eagles, 2 Hayw. 181; 
Murphy v. Murphy, 1 Mo. 741; Spitts v. Wells, 18 Mo. 468 ; 
Wainwright v. Rowland, 25 Mo. 58; Papin v. Blumenthal, 41 
Mo. 440.) 


Bland § Bland, and Ewing § Smith, for defendant in 
error. 


I. No order containing the appointment of Dyer and Wilson 
was necessary; they continued to be commissioners until dis- 
charged by the court. (Gen. Stat. 1865, ch. 180, § 29.) 

II. It is the province of the commissioners, and exclusively 
their province, to say what vortion of the lands the ane shall 
have, and to set off. 


Waaener, Judge, delivered the opinion of the court. 


This was a suit instituted by the defendant, the object and 


nature of which was to obtain the assignment of dower in certain 
17—voL. XLVI. 
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lands previously owned by her deceased husband. Upon an issue 
framed, judgment was regularly given that she was entitled to 
dower in the premises described, and the court appointed com- 
missioners to proceed to admeasure and assign the same. The 
first report made by the commissioners was rejected and set aside 
by the court, and one of the commissioners failing or refusing 
to act, the court appointed another in his stead. The three com- 
missioners then having been duly qualified, entered upon the 
performance of their duty, and at the next succeeding term filed 
their report, assigning dower to the respondent. 

It is insisted here that the court erred in appointing a new 
commissioner and continuing the other two. But the statute 
expressly provides that the court may at any time discharge any 
of the commissioners and appoint others in their stead, and 
may supply any vacancy which may happen by death, resigna- 
tion, or refusal to act on the part of any of the commissioners. 
(1 Wagn. Stat. 544, § 29.) When, therefore, the commissioner 
refused to act, it was within the strict province of the court to 
supply his place by the appointment of another. 

The principal objection, however, urged against the action of 
the court below, is its refusal to sustain certain exceptions made 
by the appellant against the report when it was received and 
filed. The exceptions contain no charges of any fraud, partiality, 
or misconduct on the part of the commissioners, but complained 
that dower should have been assigned by them in different land, 
and that the report is prejudicial to the interests of the appellant. 
The commissioners were the proper persons to determine this 
matter as to what part of the land should be assigned, and, in the 
absence of testimony showing that they abused their discretion, 
their action can not be interfered with. The appellant rested his 
whole case upon his simple allegations. He did not introduce, or 
offer to introduce, any evidence whateyer in support of his 
charges. No court would have been justified in setting aside an 
official report made by men in the performance of an official 
duty, and acting under the sanction of an oath, on the unsus- 
tained assertions of an interested party. 

Judgment affirmed. The other judges concur. 
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Decatur UnpEerwoop, Plaintiff in Error, v. Huan Dots 
et al., Defendants in Error. 


1. Attachment — Judgment on constructive notice, petition to set aside — Case 
must be in position to be heard within two years — Waiver of notice, what 
not.—Under the statute (Gen. Stat. 1865, p. 669, 2 60; Wagn. Stat. 193, 
2 60) a petition to set aside a judgment in attachment, rendered on construc- 
tive notice, must be filed in court, in a position to be heard, within two years 
from the date of the judgment. And the notice of such proceeding, under 
section 61 of the act, must be filed fifteen days before the expiration of the 
two years. The mere filing of the petition within two years, when the cas 
can not be reached for trial within that period, is not sufficient. A proper 
construction of the statute makes no distinction between the time for an 
appearance and the time for making proofs. And the petition must be filed 
in court, and not with the clerk or judge during vacation. 

In such a proceeding, the appearance of the counsel for the other party, and 
his agreement to submit the cause to the court, notwithstanding the disquali- 
fication of the judge holding it to sit in the cause, would be no waiver of the 
sufficiency of the notice, but simply a waiver of objection to the judge who 
was to pass upon the sufficiency of the notice. 

. Attachment — Bond — Seal, what sufficient.—The word “seal,” printed 
between brackets, in an attachment bond, and adopted by the parties as their 
seal or scroll, was a sufficient sealing of the instrument. 


to 


Error to Third District Court. 


Sherwood § Hardin, for plaintiff in error. 
Chandler § Butler, for defendants in error. 


I. The appearance of a defendant by filing his petition, and 
the presentation of it to the court for the purpose of having the 
original judgments in the cause set aside, are very different 
things; one may be done in vacation, the other only in term 
time. (Gen. Stat. 1865, p. 662, § 46.) It is no answer to this. 
to say that if the defendants could file their petition with the 
clerk, and notify the plaintiff that they would present it at the 
next term, they might postpone the presentation of it for an 
indefinite time. The petition being on file, the defendants are 
in and subject to the rules of the court; and if they did not 
prosecute their petition with due diligence, the court could dismiss 
it and render a general judgment against them. (Gen. Stat. 
1865 ch. 141, § 63; Phillips v. Russell, Adm’r, 24 Mo. 527.) 


s 
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Sections 60 and 61, ch. 141, Gen. Stat. 1865, are remedial in 
their nature, calculated to give the parties a full and fair trial of 
their causes upon their merits, and ought to be liberally construed. 
(Papin v. Buckingham, 83 Mo. 454; Smith v. Moffatt, 1 Barb. 
65; Franklin v. Franklin, 1 Md. 342; Carey v. Giles, 9 Ga. 
253 ; Mitchell v. Mitchell, 1 Gill, 66.) 

II. But even if the notice was not served upon the plaintiff 
in time, he waived the objection. (Cave ef al. v. Hall, 5 Mo. 
59.) Here the plaintiff voluntarily appeared and filed an agree- 
ment to submit the case to the judge. (Cave et al. v. Hall, 
supra; Griffin v. Samuel, 6 Mo. 50; Whiting e¢ al. v. Budd, 5 
Mo. 443 ; Powers v. Browder, 13 Mo. 154.) 


CurrigR, Judge, delivered the opinion of the court. 


This proceeding was instituted for the purpose of avoiding a 
judgment rendered upon constructive notice. The judgment 
complained of was rendered April 25, 1866. On the 23d of 
April, 1868, the petitioners (defendants) served notice upon the 
opposite party, to the effect that petitioners would immediately 
file with the clerk of the court where the judgment was rendered 
gheir petition under the statute to avoid and disprove the damages 
recovered against them in the former suit, and that the petition 
would be presented to the court for hearing at its next regular 
session, which was appointed by law to be in the month of the 
following October, about two years and six months from the date 
of the original judgment. The petition was filed with the clerk 
of the court on the 234 day of April, 1868. Upon this state of 
facts the question is raised whether the proceeding was com- 
-menced in time to bring it within the statutory limitation appli- 
cable to such cases. The attachment act (Gen. Stat. 1865, p. 
569, § 60) provides that a party against whom a judgment is 
rendered upon constructive notice ‘‘shall be allowed two years, 
and no longer, from the date of the judgment, to appear and 
disprove or avoid the debt or damages adjudged against him.” 
The limitation is strictly to two years; and the statute, in fixing 
the limitation, makes no distinction between the time for an 
appearance and the time for making the proofs. According to 
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the literal reading, both must be done within the prescribed two 
years. No reasonable liberality of construction can make the 
statute mean less than this: that the complainant shall have his 
cause in court in a position to be heard within the time specified. 
But that involves a prior notice to the opposite party, informing 
him of the day and place and when where the petition will be 
presented, as provided in the sixty-first section of the act. It is 
thus evident that such notice—the statute (§ 61) requiring 
fifteen days — must be given at least fifteen days before the expi- 
ration of the two years’ limitation. In the case at bar, the period 
of limitation expired on the 25th day of April, 1868, that being 
two years from the date of the rendition of the judgment, and 
the notice was not given until the 23d day of April} 1868, only 
two days before the limitation lapsed. It was not, therefore, in 
time, and the Circuit Court properly overruled the application. 
It may be further observed that the statute makes no provision 
for filing the petition with the clerk, as was done in this: case, or 
with the judge in vacation. The statute alone provides for an 
application to the court (§ 61), and that upon a previous notice 
of fifteen days. Had it been provided that the process might be 
initiated by filing the proper petition with the elérk within the 
two years, and for a notice to the opposite party fifteen days 
prior to the next succeeding regular session of the court, that 
might have better subserved the convenience of complaining 
parties, and quite effectually accomplished the general objects of 
the Legislature. The Legislature, however, did not so enact, and 
we are bound to take the law as we find it. 

It is urged that the plaintiff in error waived all objection to the 
sufficiency of the notice because he appeared in court and agreed 
to submit the cause to the court, notwithstanding the disqualifi- 
cation of the judge holding it to sit in the cause. That was no 
waiver of notice; it was simply a waiver of objection to the 
judge who was to pass judicially upon the sufficiency of the 
notice. A waiver of objection to the judge was no waiver of 
objection to the sufficiency of the antecedent process. The only 
point that appears to have been specifically presented for the con- 
sideration of the Circuit Court, upon the motion to set aside the 
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original judgment, related to the sealing of the attachment bond. 
The bond was expressed to be a sealed instrument, the word 
‘* seal,” printed between brackets, thus: [seal}, being employed 
in the sealing. ‘The parties adopted that device as their seal or 
scroll, and that was sufficient. 

The judgment of the District Court is reversed. The other 
judges concur. 





S. K. Mrcisr e?¢ al., Defendants in Error, v. M. D. Faux e7 al., 
Plaintiffs in Error. 


1. Mechanic’alien — Notice signed by one of several joint contractors, for all, 
su fficient.—In suit on a mechanic’s lien, brought by several joint contractors, 
the notice of suit required by the statute (Gen. Stat. 1865, p. 768, 319; Wagn. 
Stat. 911, 319), need not be signed by each contractor, bat will be sufficient 
if signed by one for all. 

A mechanic’s lien filed by joint contractors first gave the several names of 
the lienors, and afterward referred to them as “the said ‘A.” & Co.” The 
paper was signed by the firm name. Held, that the lien was sufficient mder 
the statute (Wagn. Stat. 909, 3 6), although it was not formally alleged that 
the lienors composed the firm name of “ ‘A.’ & Co.” 

2. Mechanic’s lien, suit upon— Party defendant —Church.—In suit on a 
mechanic’s lien for work done on a church, plaintiff may bring suit without 
making the church corporation a party defendant. 


Error to First Déstrict Court. 


This was a suit commenced in the Cole Circuit Court by plain- 
tiffs, upon a mechanic’s lien filed against the Presbyterian church 
in the City of Jefferson. The title of the suit is, ‘‘S. K. Miller, 
M. L. Miller, and 8. N. Sheldon v. The Presbyterian Church,” 
etc. Defendants answered, setting up amongst other things that 
the defendant, the Presbyterian Church, was a corporation, and 
must be sued as such. Plaintiffs moved to strike out that part of 
the answer, which was sustained, and the defendant excepted. 
Plaintiffs offered to read in evidence the notice and mechanic’s 
lien, both of which were ruled out, and plaintiffs took a nonsuit, 
with leave to set aside, and the case came to the Distriet Court 
by writ of error. ‘ 
For statement see also opinion of the court. 
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King Bros., and Ewing § Smith, for plaintiffs in error. 


I. This action can not be maintained because plaintiffs sue as 
individuals and make no allegation of partnership, and the notice 
is signed by S. K. Miller & Co., and the mechanic’s lien is signed 
in the same way. 

II. The Presbyterian Church is a corporation, and can be sued 
only by its corporate name; and there must be an allegation in 
the petition that it is a corporation in this State. (Ang. & A. 
Corp., § 648, and authorities cited; Welton v. Pacific R.R., 34 
Mo. 358.) 

Ill. The Circuit Court did not err in excluding the mechanic’s 
lien as evidence, because the lien is signed by 8. K. Miller & Co., 
sworn to by S. K. Milfer, and there is no statement in the lien 
that those seeking the benefit of the lien are partners; nor does 
it state who compose the firm of 8. K. Miller & Co. 


E. L. Edwards & Son, for defendants in error. 
CurriER, Judge, delivered the opinion of the court. 


This suit is brought by S. K. Miller, M. S. Miller, and S. N. 
Sheldon, sub-contractors, against W. D. Faulk, principal con- 
tractor, and certain other parties as owners, to enforce a 
mechanic’s lien. 

1. At the trial the notice given by the plaintiffs to the owners 
was objected to end ruled out upon the ground that it was not 
signed by each of the plaintiffs. It was signed ‘*S. K. Miller & 
Co.,”? and the plaintiffs are not alleged to. have been partners 
doing business under that name. 

The statute (Gen. Stat. 1865, p. 768, § 19) does not in terms 
require the notice to be either in writing, or that it should be 
signed. It was decided, however, in Schulenberg v. Bascom, 38 
Mo. 188, that the notice must be both in writing and signed. 
But it would, in my opinion, be carrying the doctrine of that 
decision quite too far to hold that the notice must not only be 
signed, but that it must be signed by each one of several joint 
contractors. Here there were three of these contractors, and the 
notice was signed by one of them, as for all, in the manner already 
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stated. The notice, as thus authenticated, gave definite informa- 
tion of the character and amount of the claim, and was sufficient 
to put the owners on their guard in dealing with the principal 
contractor, and that is what the notice wag designed to accom- 
plish. The objection urged against it is technical and without 
merit. 

2. The lien filed with the circuit clerk was signed in the same 
way, and was ruled out on the same ground. The lien starts out 
by giving the names of the plaintiffs as the lienors, and they are 
then referred to, in the subsequent part of the paper, as ‘‘ the 
said S. K. Miller & Co.” This, although inartificial, answered 
the purposes and requirements of the statute. The statute (Gen. 
Stat. 1865, p. 766, § 5) simply requires the filing of an accurate 
account, with the credits, a description of the property intended to 
be charged, and the name of the owner or contractor, or both if 
known. The plaintiffs also gave their own names in full, as 
parties to the lien, as well as the names of the owner and con- 
tractor. No one could be mistaken as to the claim or the parties 
asserting it. It would be quite unwarranted to defeat the lien 
because it was not formally alleged that the plaintiffs composed 
the firm of 8. K. Miller & Co. 

8. The petition avers that the plaintiffs contracted with Faulk, 
and that Faulk contracted with the other defendants. Whether 
or not this was so, depended upon the proof. The suggestion in 
regard to the corporate character of the church furnishes no 
ground for excluding the plaintiffs’ evidence proving the notice 
and filing of the lien. The statute (§ 9) requires the ‘‘ parties 
to the contract’ to be joined in the suit, and permits the joining 
of all parties in interest. A party in interest who is not joined 
can not be affected by the result. All that the statute requires, 
however, is that the parties to the contract shall be joined. A 
personal judgment may be taken against the contractor, although 
the lien fails altogether. But the plaintiffs aver that the legal 
title to the premises is in certain parties who are joined as 
defendants. The title is held in trust, as the petition avers, for 
the use and benefit of the ‘‘ members of the Presbyterian church 
of Jefferson City, Missouri.” What effect these proceedings 
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will have upon the rights of members of the church who are not 
joined as defendants, it is not necessary to decide. 

4. There is no force in the objection: that the work sued for 
was done under two contracts. Whether the work was done as 
one job or two, can make no difference, since the lien was filed 
in season to meet either view. All that is decided in Liver- 
more v. Wright, 38 Mo. 31, is that a lien filed in season to 
hold for a subsequent job will not draw after it and save the 
lien for a prior, disconnected, and independent job, even though 
the statute had run upon the latter as a separate and independent 
transaction. 

The judgment of the District Court, reversing that of the 
Circuit Court, will be affirmed. The other judges concur. 


> a 





THe State ex rel. James Miner, Relator, v. Danie, M. 
Draper, State Avupritor, Respondent. 


1. School, normal — State auditor — Allowance to members of board of regents 
Sor attendance at meeting.—Under the act in aid of normal schools (Sess. Acts 
1870, p. 184, 32 3, 6, 8), members of the board of regents are entitled, for the 
first meeting of the board, to mileage from their places of residence to Jefferson 
City, from thence to the points in succession which they are called on officially 
to visit, and thence to their places of residence. And they are entitled to a per 
diem not to exceed six days, although they may lawfully do business for a 
longer period. 


H. B. Johnson, for relator. 


The law certainly contemplates more than one meeting of the 
board. (Sess. Acts 1870, p. 185, § 6.) 


/ttorney-General, for respondent. 
Buss, Judge, delivered the opinion of the court. 


The relator is a member of the board of regents of the State 
Normal Schools, and asks for a peremptory writ directing defend- 
ant to audit and allow his account for per diem and mileage for 
attending an adjourned meeting of the board at Kirksville on the 
20th of December last. The answer alleges that the relator was 
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paid for six days’ attendance at the meeting at Jefferson City on 
the 5th, and to this answer the relator demurs. 

The act of March 19, 1870 (Sess. Acts 1870, p. 1384), pro- 
vides for two normal schools besides those at Columbia and in 
St. Louis county—one north and one south of the Missouri 
river — for their location in tke counties that shall offer the 
greatest inducement in buildings and grounds, requires the board 
of regents to receive and pass upon offers and select the one most 
favorable for the purpose intended, and especially directs them 
(§ 8) to inspect buildings, if offered, and assess their value, etc. 
The last clause of section 8 provides that the first meeting shall 
be held at the City of Jefferson, and section 6 provides that offers 
for buildings and grounds for such schools shall be forwarded to 
the State superintendent of public schools, and that the State 
board of education shall call a meeting of the regents to consider 
the offers, secure the buildings and grounds, and establish the 
school for the district. Section 8 provides for the per diem 
and mileage of the members, and that no session shall continue 
longer than six days. It is thus perceived that the first meeting 
is to be called at Jefferson, and to consider bids or offers from 
the counties for the location of aschool. Giving the section a 
fair construction, separate meetings may be held in relation to 
each school, so that when the board assembles at Jefferson it is 
sufficient if bids shall have been made for one of them. But the 
object of the meeting is to consider those bids and locate the 
institution, and inasmuch as the board is directed to inspect the 
buildings and grounds, it becomes necessary to visit the proposed 
site. The petition shows that the meeting at Kirksville was held 
by adjournment, doubtless from the one called at Jefferson ; and 
the claim of the auditor is, that as the board had already drawn 
its six days’ per diem, it is not entitled to anything more. 

Taking the facts set forth in the pleadings in connection witl 
the act, we must assume that the meeting at Jefferson City on the 
5th of December was called to consider the offers made for one 
of the schools, inspect and secure the grounds and buildings, 
and establish the school. We must also assume that those who 
had made the offers had apparently complied with the act; hence 








JANUARY TERM, 1871. 267 





The State ex rel. Milner v. Draper, State Auditor. 





it became their duty to inspect the offers, and proceed at once to 
the places whence they had emanated, and decide between them. 
The act limits the session to six days, which limitation, being in 
the section providing for and made to the compensation of the 
members of the board, should be held to apply to such compensa- 
tion only, and to mean that they shall not be entitled to a per 
diem for more than six days, although they may lawfully do 
business for a longer period. We must also assume that in 
adjourning to Kirksville the board acted properly and in the per- 
formance of its duties; but, unfortunately for this application, 
the whole number of days allowed for the meeting had been con- 
sumed at Jefferson. If several offers are made, a longer period 
than six days may be necessary to pass upon them all; still the 
Legislature fixed upon that period as a limit, and the auditor can 
not go beyond it. 

We are, then, of opinion that for the first meeting of the board 
its members are entitled to mileage from their places of residence 
to Jefferson City, thence to the points in succession they are called 
upon officially to visit, and thence to their places of residence, 
and that they are entitled to a per diem not to exceed six days. 
For the location of the second school, the act does not require 
that they meet at Jefferson, but they should assemble wherever 
directed by the board of education. 

We do not design hereby to intimate that there can be but one 
meeting in relation to the location of either of the schools. We 
can imagine that all the offers, either in regard to the character 
of the property or the want of eligibility in the location, may 
seem so far to fail in compliance with the letter or spirit of the 
law as to justify the board in their rejection, and in waiting for 
new propositions and a further call by the board of education. 

The other judges concurring, the peremptory writ is refused. 
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Tuomas Apamson, Plaintiff in Error, v. Button Davis, 
Defendant in Error. 


1. Corporations — Lexington Railroad and Coal Mining and Transportatic 
Company — Act of limitation.— Suit brought against a stockholder of the 
Lexington Railroad and Coal Mining and Transpcrtation Company (see 
Wagn. Stat. 291, 3 13), more than a year after the debt was contracted, was 
barred ‘by the statutory limitation of the act touching Manufacturing and 
Business Companies (Wagn. Stat. 336, 313). The one-year limitation of time 
for commencing suit was not so short as to justify the Supreme Court in 
declaring it unreasonable, and the law for that reason invalid. The act was 
wholly prospective, and therefore constitutional. 


Error to First District Court. 
Johnson & Budd, for plaintiff in error. 


I. The limitation of liability of stockholders to suits’ com- 
menced within one year applies only to the constitutional indi- 
vidual liability, and not to the amount due on subscriptions to 
stock. (1 Wagn. Stat. 291, § 18; id. 336, § 13.) 

Il. The statutory provisior prescribing one year’s limitation 
is unreasonable and void. (Cooley on Const. Lim. 836; Berry 
v. Ramsdell, 4 Mete., Ky., 292.) 


Wallace § Mitchell, for defendant in error, claimed, among 
other things, that, by the charter, the time given for a creditor 
to institute suit against the corporation—viz : ‘‘ one year after the 
debt shall become due,” in order to secure and retain the per- 
sonal and individual liability of a stockholder for the debt of the 
corporation—was reasonable. (Branson v. Kinzie, 1 How. 311; 
Stephens v. St. Louis National Bank, 43 Mo. 385; McClaren v. 
Franciscus, 48 Mo. 452; 3 Pet. 290; 13 Pet. 327, and cases 
cited; 9 How. 526; 4 Wheat. 207; Smith’s Com. Const. and 
Stat. 388.) 


Waener, Judge, delivered the opinion of the court. 


The plaintiff recovered judgment against the Lexington. Rail- 
road and Coal Mining and Transportation Company, a corpora- 
“tion organized under the general laws of this State for business 
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purposes. An execution was issued against the company and 
returned unsatisfied. A motion was then made in court for an 
order to issue execution against the defendant as a stockholder in 
said company. This motion was sustained and execution ordered. 
The defendant appealed, and upon a hearing in the District Court 
the judgment was reversed. The case is now brought here by 
writ of error. 

Several points have been raised and questions discussed, but 
there is one ground that in my judgment is decisive of the case, 
and that only need be noticed. The proceeding was instituted 
under the provisions of the statute, which declares that ‘‘ if any 
execution shall have been issued against the property or effects of 
a corporation, and if there can not be found whereon to levy such 
execution, then such execution may be issued against any of the 
stockholders to an extent equal in amount to the amount of stock 
by him or her owned, together with any amount unpaid thereon ; 
provided, always, that no execution shall issue against a stock- 
holder except upon order of the court in which the action, suit 
or other proceeding shall have been brought or instituted, made 
upon motion in open court, after sufficient notice in writing to 
the persons sought to be charged; and upon such motion such 
court may order execution to issue accordingly.” (1 Wagn. 
Stat. 291, § 13.) 

But the chapter under which the company was organized, of 
which the defendant was a stockholder, provides that ‘‘ no stock- 
holder shall be personally liable for the payment of any debt 
contracted by: any company formed under this chapter which is 
not to be paid within one year from the time the debt is con- 
tracted, nor unless a suit for the collection of such debt shall be 
brought against such company within one year after the debt shall 
become due.” (1 Wagn. Stat. 386, § 13.) 

The suit in this case was not instituted till one year after the 
debt became due, and the statutory limitation is principally relied 
on here. It is not necessary for us to inquire why the Legisla- 
ture limited the time for commencing suit to within one year 
from the accrual of the demand. Reasons may be suggested 
therefor, but it is sufficient to say that the power existed, and it 
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was proper for that body to determine whether it should be exer- 
cised. Under the circumstances the time is not so short as to 
justify this court in declaring it unreasonable and therefore 
invalid. 

The act is wholly prospective in its operation, and those con- 
tracting with the company did so with a full knowledge of the law, 
und it was their duty to act accordingly in pursuing their remedies. 

Let the judgment be affirmed. The other judges concur. 


- 
> 





Joun Bunsz, Defendant in Error, v. Samue. D. AGEE AND 
JaMEs Smita, Plaintiffs in Error. 


1, Conveyance, suit to reform — Evidence required.—In a suit to reform a deed, 
if the mistake be denied by defendant, very positive evidence would be required 
to establish it; but where the mistake is admitted, a preponderance may be 
sufficient to show what was intended to be inserted in the place of the erro- 
neous matter. 


Error to First District Court. 
4. J. Seay, with Lay § Belch, for plaintiffs in error. 
Ewing § Smith, for defendant in error. 
Buss, Judge, delivered the opinion of the court. 


Defendant Agee conveyed to defendant Smith the north half 
of the northwest quarter of section 3 of a certain township, 
describing each forty acres separately, and Smith conveyed the 
same to the plaintiff. Agee owned no part of the northwest 
quarter of the section, but did own the northeast quarter, and 
put Smith in possession of part of said northeast quarter, which 
possession was by him yielded to the plaintiff. The plaintiff pre- 
sents his petition to the Circuit Court, alleging a mistake in the 
conveyance, and that Smith purchased and Agee intended to 
convey the south half of the quarter-section owned by him, which 
half the plaintiff purchased of Smith, and which Smith supposed 
he had conveyed to him. Smith makes default, but Agee 
answers, admitting the mistake, but alleges that he intended to 
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convey the north half of the northeast quarter. At the hearing 
the court allowed the plaintiff to amend his petition by claiming 
the west half of the quarter-section, and gave judgment for 
the reformation of the deed, so as to make it convey said 
west half. 

The mistake is admitted, but the parties differ as to what was 
actually sold and what Agee designed to convey. The only im- 
provement upon the quarter consisted of a house and a ten-acre 
field near the center, but the house and most of the lot proved to 
be on the southwest quarter. Agee and his son testify that when 
the land was sold to Smith he was told that the house was proba- 
bly on the north half of the quarter-section, but if it proved to 
be south of the line it was to be given up to Agee. If that be 
true, it accounts for the fact that, at the sale, possession of the 
house was surrendered. For, unexplained, the fact of giving 
possession of the improvement would strongly tend to show that 
Agee designed to sell that portion of his land which covered it. 
Agee is very positive as to the portion of the land intended to be 
conveyed, and his testimony is strongly corroborated. After 
selling and surrendering to Smith, instead of going north upon 
that part of the quarter-section claimed to have been reserved by 
him, he actually goes south and builds a house and makes an 
improvement upon the south half. This being done with the 
knowledge of Smith, plainly indicates that they both understood 
that the north part of the land was sold. Besides, it is proved 
by other witnesses that Smith understood that he had purchased 
the north half, although he supposed that the old house was upon 
it. The evidence in support of the plaintiff’s view, other than 
the fact that possession was taken as before indicated, is very 
weak. He does not pretend that he knew what part of the 
quarter-section he was purchasing — only supposed he was buying 
the land that contained the improvement ; and indeed the location 
of this improvement is all the evidence worthy of consideration 
which tends to sustain the plaintiff’s claim. 

If the mistake in the deed had been denied, it would have 
required very positive evidence to establish it; but when it is 
admitted, a preponderance may be sufficient to show what was 
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intended to be inserted in the place of the erroneous matter. 
There is very far from being such a preponderance as would 
sustain the correction made by the Circuit Court. Its judgment 
is therefore reversed and the cause remanded. The other judges 
concur. 
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Tuomas ApaAmson, Plaintiff in Error, v. Huen T. Witson, 
Defendant in Error. 


1. Adamson vy. Davis, ante, p. 268, affirmed. 
Error to First District Court. 
Waengr, Judge, delivered the opinion of the court. 


The same question arises in this case that was decided in 
Adamson v. Davis, ante, p. 268. For the reasons therein given, 
the judgment will be affirmed. The other judges concur. 





Tomas Apamson, Plaintiff in Error, v. Joun H. ARDINGER, 
Defendant in Error. 


1, Adamson v. Davis, ante, p. 268, affirmed. 
Error to First District Court. 


Waaner, Judge, delivered the opinion of the court. 


The same question arises in this case that was decided in 
Adamson v. Davis, anée, p. 268. For the reasons therein given, 
the judgment will be affirmed. The other judges concur. 


~* 
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Tomas ADAMSON, Plaintiff in Error, v. Marsan, & Easter, 
Defendants in Error. 


1. Adamson v. Davis, ante, p. 268, affirmed. 
Error to First District Court. 
Waener, Judge, delivered the opinion of the court. 


The same question arises in this case that was decided in 
Adamson v. Davis, ante, p. 268. For the reasons therein given, 
the judgment will be affirmed. The other judges concur. 


> 





Tomas ApAMsoN, Plaintiff in Error, »v. Jon E. Ryan, 
Defendant in Error. 


1. Adamson v. Davis, ante, p. 268, affirmed. 
Error to First District Court. 


Waaner, Judge, delivered the opinion of the court. 


The same question arises in this case that was decided in 
Adamson v. Davis, ante, p. 268. For the reasons therein given, 
the judgment will be affirmed. The other judges concur. 


> 





Tuomas ADAMSON, Plaintiff in Error, v. Jonn Hays, Defendant 
in Error. 
1. Adamson v. Davis, ante, p. 268, affirmed. 
Error to First District Court. 
Waener, Judge, delivered the opinion of the court. 


The same question arises in this case that was decided in 
Adamson v. Davis, ante, p. 268. For the reasons therein given, 
the judgment will be affirmed. The other judges concur. 

18—voL. XLVI. 
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Starz or Mrssourt, Defendant in Error, v. Jon MuRPHY AND 
WituraM C. Yorrew1, Plaintiffs in Error. 


1, Practice, civil — Selling liquor on Sunday — Indictment.— Prior to the act 
of 1868, persons might be guilty of jointly keeping open tippling shops and 
selling liquors on Sunday, and might be jointly indicted for misdemeanor 


therefor. 

2. Criminal law — Indictments —Counts, what charges may be united in.— 
Where a statute in one clause forbids several things or creates several offenses 
which are not repugnant in their nature or penalty, the clause is treated in 
pleadings as though it created but one offense, and they may all be united 
conjunctively in one count, and the count is sustained by proof of one of the 


offenses charged. 

8. Criminal law — Indictment — Signature of circuit attorney —Certificate by 
foreman of grand jury.—The signature of the circuit attorney is not required 
to an indictment, and the want of a certificate thereto by the foreman of the 
grand jury can only be taken advantage of by motion to quash; and the 


motion to quash, to avail anything, must specify this defect. 
Error to First District Court. 
Lay & Belch, for plaintiffs in error. 


H. B. Johnson, for defendant in error, cited 1 Bish. Crim. 
Pr. 191, 195; 1 Bish. Crim. Law, 274, 803, 810; LeBeau v. 
The People, 6 Pars. Crim. Law, 887; State v. Francisco, 8 
Zabr. 82; Barnes v. State, 20 Conn. 236; 1 Arch. Crim. Pr. & 
P. C. 8315; State v. Gray, 10 Mo. 440. 


Buiss, Judge, delivered the opinion of the court. 


Defendants were indicted and found guilty of a misdemeanor, 
before the passage of the act of 1868 for trying such offenses 
upon information. The charge was that, on the first day of the 
week, the accused unlawfully kept open a certain tippling shop 
and grocery, and sold to divers persons, unknown to the grand 
jury, intoxicating and fermented liquors, to-wit: one glass and 
gill of beer, one glass and gill of whisky, and one glass and gill 
of brandy, each for the sum of ten cents, contrary, etc. 

The objections to the indictment are: Ist, it is against two 
persons ; "2d, it combines more than one offense in the same 








JANUARY TERM, 1871. 275 





State of Missouri v. Murphy et al. 





count; and 3d, it is not signed by the circuit attorney or certified 
by the foreman of the grand jury. 

1. As to the first objection, we have only to inquire whether 

more than one person may jointly keep open a grocery and sell 
liquors on Sunday. If it be possible, then the indictment is so 
far good. Persons can not be indicted as partners, but suppose 
two or more, either in their trade or otherwise, should do an act 
forbidden by law, all consenting, is not each one guilty? For 
instance, suppose they agree to keep open a tippling shop on the 
first day of the week, and actually keep it open and sell whisky 
on that day, does not each one violate the law? Why is not the 
misdemeanor as much the action of all as though they had 
jointly committed the crime of burglary or of murder? (State 
v. Gray, 10 Mo. 440.) 
’ 2. In regard to the second objection, the rule is that no more 
than one offense can be charged in one count, but there are excep- 
tions. When a statute in one clause forbids several things, or 
creates several offenses in the alternative, which are not repug- 
nant in their nature or penalty, the clause is treated in pleadings 
as though it created but one offense ; and they may all be united 
conjunctively in one count, and the count is sustained by proof 
of one of the offenses charged. (State v. Woodward, 25 Verm. 
616; 1 Bish. Crim. Proc., § 191; Bish. Crim. Law, §§ 274, 
803, 810.) The offenses are often so connected as to constitute 
but one transaction, as to assault and beat; to keep open a tip- 
pling shop and sell liquors on Sunday. And even felonies, 
created by different statutes, may be so connected as to be 
chargeable in one count; as burglary and larceny, if the larceny 
is effected by means of the burglary. 

8. The signature of the circuit attorney is not required 
(Thomas v. State, 6 Mo. 457); and the want of a certificate 
by the foreman of the grand jury can only be taken advantage 
of by motion to quash (State v. Burgess, 24 Mo. 381), or per- 
haps by demurrer. There was a motion to quash, but it did not 
specify this defect, and the statute expressly provides that unless 
a demurrer or such motion shall distinctly specify the grounds of 
objection to the indictment, it shall be disregarded, and that no 
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reason not specified shall be held to sustain it. (Wagn.-Stat., 
ch. 211, p. 1090, § 24.) 

This indictment was carelessly drawn and should not be fol- 
lowed as a precedent, but no other objections were raised to it. 


The judgment is affirmed. The other judges concur. 





D. Q. Gate, Apministrator or J. B. Maupin, Defendant in 
Error, v. J. ©. J. Foss, Plaintiff in Error. 


1. Practice, civil —Exception — Amendment.—Although defendant may except 
to the action of the court in striking out his answer, yet by afterward answering 
over he waives his right to avail himself of his exception. 

2. Practice, civil — Amendment, filing of, permission as to resta largely in 
the discretion of court.—The filing of amended pleadings is a matter resting 
largely in the discretion of the court. And where an answer was sought to 
be filed after the impaneling of the jury and the hearing of plaintiff’s case, 
which changed materially the whole aspect of the suit, and no reason 
appeared why it was not filed earlier, the Supreme Court would not inter- 
fere with the exercise of that discretion in the lower court in refusing to allow 
the amendment. 


Error to First District Court. 


Lay § Beich, for plaintiff in error. 


H. B. Johnson, for defendant in error, referred to Dozier v. 
Jerman, 380 Mo. 218; Ferguson v. Hann. & St. Jo. R.R. Co., 
35 Mo. 452; Allen v. Ranson, 44 Mo. 263; Hendricks v. Dexter, 
35 Barb., N. Y., 97; Russell v. Conn, 20 N. Y. 81. 


Waener, Judge, delivered the opinion of the court. 


The point raised in this court, that the petition alleged two 
separate breaches on bonds and that the verdict should have shown 
the finding on each, was not taken in the court below, either by 
any pleading or by motion in arrest of judgment. The case was 
not treated as an action on a bond. The pleader evidently stated 
the substance of the bonds as matter of inducement, but the gist 
of the action was upon an amount found due on settlement. It 
was obviously upon this theory that the case was tried by both 
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parties. They proceeded to trial on this view, and the answers 
of the defendants were framed to meet this issue; and the objec- 
tion as to the verdict can not now be entertained. The only 
ground of complaint is the ruling of the court in refusing to per- 
mit defendants to file their third amended answer. The original 
answer and the first amended answer had been stricken out, and 
a second amended answer was filed. It is true the defendants 
excepted to the striking out of these answers, but when they con- 
sented to answer over they waived their right to avail themselves 
of their exceptions. After a jury was impaneled and the plaintiff 
had presented his side of the case, the defendants asked leave of 
the court for permission to file their third amended answer. This 
permission the court refused. The answer sought to be filed 
changed materially the whole aspect of the case, and no reason is 
seen why it was not filed at an earlier stage in the proceeding. 
The filing of amended pleadings is a matter resting largely in the 
discretion of the court trying the case, and we are not prepared 
to say that this discretion was unsoundly exercised on the present 
occasion. 
Let the judgment be affirmed. The other judges conicur. 





Ianatius Hazet, Plaintiff in Error, v. R. N. Hagan, Defendant 
in Error. 


1. Wills — Devise. — The devise of an estate, with the power of disposal, will 
pass the fee. 

2. Wills — Widow executriz, sale by after expiration of office —Personal trust. 
—A testator willed to his wife all his property during her life. He also willed 
that the land might be sold at any time for her comfort and benefit. The 
will, moreover, designated the widow as one of the executors. Held, that 
the power of sale was a mere personal trust, not to be executed by the widow 
in virtue of her office as executrix, but at any time that she might deem it 
advisable to carry out the design of the testator. 

8. Will, conveyance under, sufficiently executes power, when.—A conveyance 

made pursuant to a will, containing a direct reference to the power embraced 

in the will, and in a manner so direct as to leave no room for doubt as to the 
intention of the grantor, sufficiently executes the power contained therein. 
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Error to First District Court. 


Burke §& Howard, with Draffen § Muir, for plaintiff in 
error. 


I. The will does not vest in said executrix the fee-simple title, 
but only a life interest in said lands. Neither is there any 
special power in the will authorizing her to convey said land. 
(4 Kent, 360 e¢ seg.; 8 Hill, 861; Franklin v. Osgood, 14 
Johns. 560; 11 Johns. 169; 17 Mo. 98.) 

II. Even if the will authorized the executrix to make a con- 
veyance of said land, the deed made by Susan Hughes to Theresa 
Vineyard is void to pass the fee-simple title to the réal estate 
specified in said deed, for the reason that there is no sufficient 
reference in said deed to any power contained in the will. (48 
Mo. 565; 18 Md. 227; 30 Cow. 297.) 

Iif. Susan Hughes, in 1858, made her final settlement as 
executrix of the estate of John W. Hughes, deceased. The deed 
under which the defendant claims was made by her in March, 
1863, in the capacity of executrix. This she could not do after 
her functions as such executrix had ceased. (Caldwell v. Lock- 
ridge, 9 Mo. 862; State v. Stephenson, 12 Mo. 178.) 


W. Adams, for plaintiff in error. 


I. ‘*The sale and conveyance of real estate under a will shall 
be made by the acting executor or administrator with the will 
annexed, if no other person be appointed by the will for that 
purpose, or if such person fail to perform the trust.” (Wagn. 
Stat. 93.) The above enactment enters into and forms a part 
of all wills in which there is a power to sell real estate situated 
in the State of Missouri. In this case there was no power vested 
in Mrs. Hughes to sell the fee-simple title to the land in dispute 
under the will of her husband. She had a life estate in the land, 
but no power as tenant for life was vested in her by the will to 
sell the real estate. The will did not vest her with any personal 
trust or power to sell the land. She could only sell as acting 
executrix — that is, after qualifying as executrix, and before she 
ceased to be acting executrix. But she ceased to be acting 
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executrix when she made her final settlement, in September, 
1858. The effect of a final settlement is to discharge the execu- 
tor or administrator, and of course their powers as such cease 
from that time in regard to all new or outside matters. (Cald- 
well v. Lockridge, 9 Mo. 858; The State v. Stephenson, 12 
Mo. 178.) 

II. The order of the County or Probate Court for the sale of 
the lands in dispute was a mere nullity, that court having no 
authority whatever to order the sale of lands except for the pay- 
ment of debts. 


Phillips § Vest, for defendant in error. 


I. The power to sell the real estate was a personal trust, given 
by the testator to his friend Charles Hickox and to his wife, to 
be exercised by them not virtute offictt, as his executors, but at 
any time during the wife’s lifetime when she might consider a 
sale necessary. We hold that the intention of the testator to 
give the widow power to sell at any time without regard to the 
administration is manifest, and, if so, his intention will govern. 
(Jackson ex dem. Hicks v. Vanzant, 12 Johns. 169; State, 
etc., v. Boon ef al., 44 Mo. 226; Allison v. Kurtz, 2 Watts, 185.) 

II. The power being coupled with an interest, survived to the 
wife after the death of her co-executor, and she could execute 
it alone. (State, ete., v. Boon ef al., supra; Norcum v. 
D’Oench & Ringling, 17 Mo. 99; Hill on Trust. 705, and notes ; 
Watson v. Pearson, 2 Exch. 580; Osgood e¢ al. v. Franklin e¢ a/., 
2 Johns. Ch. 20; Zebach v. Smith, 8 Binney, 69; Putnam Free 
School v. Fisher, 30 Me. 527 ; 4 Kent’s Com. 325 ; 16 Pick. 111.) 

III. The deed from Susan Hughes to the defendant was made 
in execution of the power given her by the will. The words 
used in the deed, ‘‘ executrix of John W. Hughes, deceased,” 
are of themselves sufficient to show this; but the fact that the 
deed conveys an estate in fee, which she could only convey in 
execution of the power, is conclusive. (17 Mo. 99; 4 Kent’s 
Com. 334; Reilly v. Chouquette, 18 Mo. 229; 1 Sugd. Powers, 
248-4; Schwartz v. Page, 13 Mo. 611; Chouquette v. Barada, 
83 Mo. 259.) 
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Waenzr, Judge, delivered the opinion of the court. 


This was a proceeding in ejectment to obtain possession of 
certain real estate situated in Moniteau county. The right of the 
parties spring out of and are to be determined by eonstruing the 
will of John W. Hughes, deceased. Hughes, previous to his 
death, made his last will and testament, and among other pro- 
visions the will contains the following clause: ‘‘4th. I will that 
my beloved wife raise my three youngest children, John C., Alex- 
ander J. and Susan Frances Hughes, and that they have a good 
common English education, and that they be subject to her control 
so long as she remains my widow or capable of managing them. 
Further, for the confidence I have and the obligation I leave rest- 
ing on my beloved wife, I will and bequeath to her all my estate, 
both real and personal, except such as is disposed of in the fore- 
going part of this instrument, during her lifetime. I will that my 
executors proceed according to law to sell my personal property, 
or so much thereof as my beloved wife may think best for her 
convenience. I will that any of my real estate may be sold at any 
time for the comfort and benefit of my beloved wife and my three 
children left with her, at private or public sale, as my executors 
may deem most expedient.”? The will designated the widow and 
Charles Hickox as executrix and executor. Hickox died before 
the testator, and the widow alone qualified and took upon herself 
the execution of the trust. After administering upon the estate 
and making final settlement, she sold some of the land belonging 
to the testator at private sale, and the defendant claims under her 
grantee. The plaintiff derives title by a conveyance from some 
of the heirs of the testator. Mrs. Hughes, the widow, is dead. 

The whole question arises upon the power contained in the will 
and the estate thereby conveyed. For the plaintiff it is contended 
that the will simply conveyed to the widow a life estate, with a 
power of selling the land on a certain contingency ; but that, as 
she did not avail herself of that power and ‘execute it while she 
Was acting as executrix, her deed was insufficient to convey the 
fee ; whilst the converse of this proposition is maintained by the 
defendant. 
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The testator declares in his will that any of his real estate may 
be sold at any time for the comfort and benefit of his wife and 
the three children left with her, at either private or public sale, 
as the executors may deem most expedient. Was Mrs. Hughes 
incapable of making the sale and conveying the fee because she 
had ceased to be the executrix? I think not. If the authority 
to sell be given as a trust to the same person named as executor, 
his resigning his trust as executor does not impair his power to 
sell. (Tainter v. Clark, 18 Metc. 220, 227.) And if the power 
be accompanied by a personal confidence and trust in the donee 
or donees, he or they alone can execute it, nor can it pass to 
others; it must be executed by the persons named, unless an 
authority to substitute another be expressly given. (Cole v. 
Wade, 16 Ves. 27; Tainter v. Clark, supra.) 

Where an estate is devised to one, with a power of disposing of 
it absolutely, there being no express estate for life limited to the 
devisee, he takes an estate in fee upon trust. The power of 
disposition gives the fee to the devisee, and a conveyance by him 
would pass it. . The heirs, in such a case, can only control the 
conduct of the devisee through the agency of a court of equity. 
The authorities are explicit that the devise of an estate, with a 
power of disposal, will pass a fee. Here there is not only a power 
of disposal for the benefit of others, but it was to be executed for 
the benefit of Mrs. Hughes herself. (Norcum vy. D’Oench, 17 
Mo. 98 ; Rubey v. Barnett, 12 Mo. 3; Sugd. Powers, 119.) The 
will coupled a personal trust with a direct interest, accompanied 
with a power of disposition ; and I have no doubt about the ability 
of the donee to impart a valid title and convey the fee. A dis- 
cretion is given, and the property is to be sold at any time for 
the comfort and benefit of the beneficiaries, and at either private 
or public sale. The power of sale was a mere personal trust, 
not to be executed by Mrs. Hughes in virtue of her office as 
executrix, but at any time that she might deem it advisable to 
carry out the design and intent of the testator. 

But it is further objected that the deed of conveyance made by 
Mrs. Hughes does not execute the power given in the will, and 
therefore the title did not pass. In Blagge v. Miles, 1 Sto. 426, 
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Mr; Justice Story discusses at length the question as to what will 
amount to a sufficient execution of a power. He gives three 
classes as to what will be held as sufficient demonstration of an 
intended execution of a power: ‘‘ First, where there has been 
some reference in the will or other instrument to the power; 
second, or a reference to the property which is the subject on 
which it is to be executed ; third, or where the provisions in the 
will or other instrument executed by the donee of the power 
would otherwise be ineffectual, or a mere nullity — in other words, 
would have no operation except as an execution of the power.” 
He further remarks that these are not all the cases, and that it was 
always open to inquire into the intention under all circumstances ; 
while he agrees that the intention to execute the power must be 
apparent and clear, so that the transaction is not fairly susceptible 
of any other interpretation. This subject was also examined by 
' this court in the Collier will case, 40 Mo. 287, where we held that 
@ direct reference to the power, and in a manner so explicit as to 
leave no room for doubt as to the intention, was all that was 
required. (4 Kent’s Com. 335.) 

We entertain no doubt about the conveyance made by Mrs. 
Haghes being a sufficient execution of the power contained in the 
will. The intention is apparent and unmistakable. She men- 
tions the will and expressly refers to the provision empowering 
and authorizing her to sell the land, either at private or public 
sale, for her own comfort and benefit. No clearer indication of 
intention is needed. 

The courts below decided in favor of the defendant rightfully, 
in my opinion, and I think the judgment should be affirmed. The 
other judges concur. 





Wr11am Watt e¢ ai., Plaintiffs in Error, v. Wit14m SHINDLER 
et al., Defendants in Error. 


1.. Lands and land titles — Adverse possession.—An uninterrupted, notorious, 
adverse possession of ten years, under claim of title in fee, operates to vest 
in the claimant so holding possession the title to the claimed land, as effec- 
tually as though such title had been acquired by deed. And in suit by 
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claimant for the land, he is not estopped from setting up his possessory title 
in opposition to a paper title of defendant, by reason of bis haying procured 
a quit-claim deed to the property from defendant’s grantor, when the purpose 
of that deed was not to defeat but to affirm existing rights; as where it was 
given to remedy an error in the description contained in the original deed to 
defendant’s grantor of the land actually sold and intended to be conveyed. 


Error to First District Court. 


Phillips & Vest, with Allen § Thornton, for plaintiffs in 
error, insisted, among other propositions, that the acceptance of 
the quit-claim deed by defendants in error, in 1866, from Knox, 
was the recognition by them of a title in Knox, and precluded 
them from setting up an adverse possessory title. ( Adams’ Eject. 
46-7, 56, and notes; 5 Johns. Ch. 353; 2 Hayes, 294; 12 
Johns. 427, 430.) 


F. P. Wright, for defendants in error. 


Currier, Judge, delivered the opinion of the court. 


This is an ejectment for the west half of the sowfhwest fourth 
of section 26, township 43, range 25. It appears that in 1850 
various lands of one Thomas Knox were sold on execution in 
Henry county, and that Wm. M. Wall, the plaintiffs“ancestor, 
through whom they claim, was present at the sale and made sundry 
purchases, one of the tracts bought by him being described in the 
sheriff’s deed as the west half of the northeast fourth of said 
section. There was evidence tending to show that Wall supposed 
he had purchased the west half of the sow/hwest fourth, and that 
he ever after acted upon that supposition ; that is, from the date 
of the purchase in 1850 to the time of his death in 1865. The 
plaintiffs, however, show in their ancestor no paper title to the lot 
sued for. They rely wholly upon a title supposed to have been 
acquired by him in virtue of an adverse possession of more than 
ten years, under claim of title. 

Some evidence was given at the trial tending to prove posses- 
sion in Wall, under claim of title, from 1850 to 1865. The land 
was surveyed, taxes paid, and timber cut. Evidence was also 
given, notwithstanding the defendants’ objections to it, tending 
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to show what occurred at the sheriff’s sale in 1850, and that Wall 
bid on and bought in the land in question. This oral evidence 
was of course inadmissible as showing title in Wall by purchase. 
It was, however, admissible for the purpose of pointing out the 
tract in fact claimed by him. Whether the subsequent possession 
was of a character to make good the claim, is another matter. 

The trial was by the court, and the court in effect declared the 
law to be that an uninterrupted, notorious, adverse possession of 
ten years under claim of title in fee operated to vest in the 
claimant so holding possession the title to the claimed land as 
effectually as though such title had been acquired by deed. This 
proposition does not seem to be seriously contested, and there is 
no doubt of its substantial accuracy. (3 Wash., 8d ed., 145, § 48 ; 
_ Ang. Lim. 460; Nelson v. Brodhack, 44 Mo. 600.) 

That Wall in perfect good faith claimed the land sued for is 
not a matter, as shown by the evidence, within the range of 
reasonable doubt; and the court found the fact of the claim, as 
also of the adverse possession, in accordance with the hypothesis 
of the instructions. The supposed adverse possession by Wall 
rests on very slight evidence, it must be confessed, but the weight 
and sufficiency of the evidence are not matters open for review in 
this court. It is not claimed that there was an entire failure of 
evidence. 

It is claimed, however, that the plaintiffs are estopped from 
setting up their possessory title in opposition to the paper title of 
Thomas Knox, which the defendants claim to hold. It appears 
that the plaintiff, in March, 1866, took from Knox his quit-claim 
to the premises sued for. Upon that fact the defendants base 
their view of an estoppel. 

What might have been the effect of the acceptance by the 
plaintiffs of an ordinary deed from Knox, it is not necessary to 
consider. The deed under consideration was not an ordinary 
decd. It recited that Wall bought the land described in it at 
sheriff’s sale in 1850; that the sheriff, in making his deed, 
erroneously described the land actually sold and intended to be 
conveyed, and that Knox’s quit-claim was executed to remedy the 
error in the descriptive part of the sheriff’s deed. Knox’s deed, 
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therefore, was designed not to defeat but to affirm existing 
rights. That was its object, and it should not be so construed as 
to frustrate the declared purposes of the parties to it. Its accept- 
ance did not estop the grantees from asserting against the grantor 
the very rights sought to be established by the conveyance, or any 
other rights which may have been acquired by virtue of an adverse 
possession under the original conveyance by the sheriff. 
The judgment will be affirmed. The other judges concur. 





W. G. Dopson, ADMINISTRATOR de bonis non or Wiison Gray, 
Plaintiff in Error, v. W. S. Scroaa@s, ADMINISTRATOR OF 
Emerson C. Scott, anp ANGELINE Rector, ADMINISTRA- 
TRIX OF GriagsBy Rector, Defendants in Error. 


1. Administrators, sureties on bond of, suits against — Consent of parties 
can not confer jurisdiction on Circuit Court. —Suit against the sureties on 
an administrator’s bond was instituted in the Circuit Court of Dade county, 
but, on motion of defendants, was removed to the Circuit Court of Cedar 
county, where plaintiff obtained judgment. Held, that the latter court had no 
jurisdiction of the subject-matter, and that the judgment was unauthorized. 
The exclusive jurisdiction given to the Probate Court of Dade county (Sess. 
Acts 1845, p. 70) in such suits, by implication prohibits all other courts 
from acting, the Circuit Court of Cedar as well as that of Dade. Parties in 
such a proceeding can not by consent confer jurisdiction upon Circuit 
Courts. 

2. Administration — Practice, civil — Pleading, motion to make more definite. 
— In suit on the bond of a defaulting administrator, by his successor in office, 
plaintiff should set up affirmatively the fact of his appointment as adminis- 
trator, and the failure of such averment would be good ground for motion to 
make the petition more definite and certain; and it is usual and proper in 
such petition to give the date of his letters and the court from which they 
were issued. But it is sufficient to aver in general terms that the defendant 
was executor or administrator of the particular estate. 


Error to Third District Court. 
J. F. Hardin, for plaintiff in error. 


The Cedar Circuit Court clearly had jurisdiction of the subject- 
matter of the suit, and the parties voluntarily submitted them- 
selves to that jurisdiction, and can not be heard to question it 
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after trial and judgment. (Brady v. Richardson, 18 Ind. 1; Lud- 
wick v. Beckamire, 15 Ind. 198; Paulding v. Hudson, 2 E. D. 
Smith, 38; Buckley v. Hielbrumer, 7 Ind. 488 ; Cooper v. Reeves, 
13 Ind. 58 ; Hills v. Miles, 18 Wis. 625; Walker e¢ ai. v. Parker, 
22 Barb. 823; Brown v. Webber, 6 Cush. 560; Simmons v. 
Parker, 1 Mete. 508 ; Cleveland v. Welsh, 4 Mass. 592; Belknap 
v. Gibbons, 13 Metc. 471; Nash v. Brophy, zd. 476; Campbell 
v. Wilson, 6 Texas, 879; Hembree v. Cav»pbell, 8 Mo. 572; 
Bellis v. Logan, 2 Mo. 4.) 


Buller § Sherwood, for defendants in error. 


I. Under the statute (Sess. Acts 1845, p. 70, § 4) the suit 
in this case should have been brought in the Probate Court of 
Dade county, and not in the Circuit Court. (State v. St. Louis 
County Court, 88 Mo. 402; zd. 529; Miller v. Woodward, 8 Mo. 
169; Overton v. McFarland, 15 Mo. 813; Powers v. Blakey’s 
Adm’r, 16 Mo. 487.) 

Il. The appearance of the defendants and their proceeding to 
trial did not waive their right to raise the question of want of 
jurisdiction even in the appellate court. (2 Wagn. Stat. 1015, 
§ 10; Stone v. Corbett, 20 Mo. 350; Lindell’s Adm’r v. Hann. 
& St. Jo. R.R. Co., 36 Mo. 548.) 

Ill. Aside from this view of the case, the petition states no 
facts sufficient to constitute a cause of action. Certain defects 
in pleadings may be aided and cured by verdict, but the defects 
in this case are not of that character. (Jones v. Fuller, 38 Mo. 
863; State, to use of Tapley, v. Matson e al., 88 Mo. 489; State, 
to use of Reyburn, v. Ruggles, 20 Mo. 99.) 


Buiss, Judge, delivered the opinion of the court. 


Defendant’s intestates were sureties. upon the administration 
bond of one E. T. Berry, original administrator of the estate of 
said Wilson Gray; and said administrator having defaulted, he 
was removed, and this suit was brought upon his official bond. It 
was instituted in the Circuit Court of Dade county, but, on motion 
of defendants, was removed to the Circuit Court of Cedar county, 
where the plaintiff recovered judgment. Defendants now object 
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to the judgment from the fact that by a local act (Sess. Acts 
1845, p. 70) applicable to the county of Dade, ‘‘ exclusive, 
original jurisdiction” is given to the Probate Court of the county 
‘*to hear and determine all suits and other proceedings insti- 
tuted against executors and administrators upon any demand 
against the estate of the testator or intestate.”? Admitting the 
force of this objection so far as the Circuit Court of Dade is 
concerned, the plaintiff contends that in Cedar county the Cireuit 
Court has the general jurisdiction given Circuit Courts of the 
State, which covers the subject-matter of this suit; and the par- 
ties having voluntarily appeared and submitted to its authority 
over their persons, they can not now complain. 

But how can the Circuit Court of Cedar or of any other county 
have authority to try causes against executors or administrators 
of Dade, when the statute says that the Probate Court alone shall 
have the right to try them? The argument supposes that the 
statute contains a prohibition against the authority of the Circuit 
Court of Dade in these cases, leaving other courts unaffected, but 
such is not its effect. The exclusive jurisdiction given to the 
Probate Court of Dade, by implication prohibits all other courts 
from acting, the Circuit Court of Cedar as well as that of Dade. 
The authorities cited by counsel for plaintiff abundantly show, and 
only show, that the right to object to jurisdiction over the person 
may be waived; but the law alone, and not consent of parties, 
must decide what matters each particular court may hear and 
determine. The authority of the Cedar Circuit Court being thus 
cut off, the judgment could not have been authorized. 

The petition is also worthless. The representative character 
of the plaintiff and his relation to the debt may sufficiently 
appear in the body of the petition to save the case after verdict. 
But the relation of defendants to the estates they are supposed, 
in the entitling of the petition, to represent, nowhere appears, 
and the judgment is against them personally. A liability on the 
part of Scott and Rector, if they were alive, is shown, but nothing 
appears to charge defendants, either personally or in any repre- 
sentative character; and even if the court had jurisdiction, the 
judgment is radically wrong, for it has nothing to rest upon. 
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The statute requires that the petition should give the title of 
the cause. This petition is properly entitled, but the facts show- 
ing the plaintiff’s right to sue—always necessary to be shown 
(State, etc., v. Matson, 88 Mo. 489)—are informally set up, 
and the defendant’s liability does not appear at all. In 
Duncan’s Adm’r v. Duncan, 19 Mo. 368, a description of 
the plaintiff, in the body of the petition, as administrator of 
the estate named, with a prayer for judgment in his favor as 
administrator, was held to be sufficient, under the code of 
1849, to warrant the introduction of evidence showing his 
representative character. Though this form of allegation 
might perhaps still be held sufficient if the defendant should 
answer to the merits, yet the plaintiff would doubtless be com- 
pelled, on motion, to make it more ‘‘ definite and certain.” He 
should be required to aver the fact affirmatively, and it is usual 
and proper to give the date of his letters and the court from 
which they were issued, that the defendant may be advised in 
regard to his authority, and be able intelligently to put it in 
issue. With regard to the representative character of defendant, 
the plaintiff is not supposed to know the particulars, and it is 
hence sufficient to aver in general terms that he was executor or 
administrator of the particular estate. 

The District Court reversed the judgment and Sanienel the 
cause, and its judgment is affirmed. The other judges concur. 

met > 

Ienativs Hazen, Plaintiff in Error, v. Peter Woops, 

Defendant in Error. 





1. Hazel v. Hagan, ante, p. 277, affirmed. 
Error to First District Court. 


Waangr, Judge, delivered the opinion of the court. 


The same question comes up for adjudication in this case that 
was raised in Hazel v. Hagan, ante, p. 277, and the facts are 
the same. The decision in that case must govern this. 

Judgment affirmed. The other judges concur. 
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SaMvuEL Congs, Appellant, v. Epwarp G. Warp, ApMINIs- 
TRATOR OF THE EsTaTE oF GrorcE E. Warp, Dxcrasep, 
Respondent. 


1. Administration — Barton County Probate Court — Suit against adminis- 
trators must be first brought in the Probate Court.—Suit brought against 
an administrator in Barton county must, under the statute of March 19, 1866 
(Sess. Acts 1866, p. 85, 3 6), concerning Probate Courts, in the first instance 
be determined in the Probate Court. And parties can not by consent confer 
jurisdiction on the Circuit Court. 

Section 23 of said act was not intended to preserve the provisions of the 
general law authorizing suits against estates in the Circuit Court. It is not 
inconsistent with, nor can it be held to repeal, section 26, but simply applies 
the provisions of existing laws to the new court. 


Appeal from Third District Court. 


Samuel Cones brought suit in the Circuit Court of Barton 
county against the administrator of the estate of George E. Ward, 
deceased, the predecessor of the present administrator, for work 
and labor done and materials furnished to decedent in his life- 
time. The petition is in the usual form. Service was had upon 
the administratrix, and she appeared and demurred to the petition, 
assigning as ground that the court had no jurisdiction. The court 
held that it had no jurisdiction, and entered judgment on the 
demurrer in favor of the defendant, and dismissed the suit. 
Cones then sued out a writ of error from the Third District Court, 
where the judgment of the Circuit Court being affirmed, he brings 
the case here by appeal. 


J. F. Hardin and 7. 2. Sherwood, with M. Bray, for 
appellant. 


Section 28 of the act of March 19, 1866, declares that *“ all 
laws in relation to wills, the administration of estates, guardian- 
ship, and curatorship, shall be applicable and in force in the 
Probate Court hereby established.” By the laws then in force 
relating to the administration of estates (R. C. 1855, p. 158, 
§ 8; id. 157, § 30), to which express reference is thus made, a 
19—voL. XLVII. 
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claimant was permitted to establish his demand ‘‘ by the judg- 
ment or decree of some court of record in the ordinary cours - 
of proceeding.” And without resorting to the general law 
respecting the administration of estates, there were no means 
provided for the allowance of a demand in the Probate Court of 
Barton county. (Cooley on Const. Lim. 186.) But aside from 
the declaration in the twenty-third section, the well-settled rule 
of construction requires that in construing the meaning of an act 
all statutes in pari materia should be considered in connection 
with the act in question. (Hayes v. Hansom, 13 N. H. 384; 

Wakefield v. Phelps, 87 N. H. 295, and cases cited; Board of 
Commissioners v. Cutler, 6 Iowa, 8354; Turner v. Wilton, 36 Ill. 
885; Burr v. Dana, 22 Cal. 11; Manuel v. Manuel, 13 Qhio, 
458 ; Desban v. Pickett, 16 La. Ann. 850; Mitchell v. Duncan, 
7 Fla. 18; Merrill v. Gorham, 6 Cal. 41; United States vy. 
Collier, 3 Blatchf. C. C. 825; United States v. Fisher, 2 
Cranch, 358; 9 Bac. Abr. 243 z, and cases cited; Sm. Com. 
622, § 470.) 


John S. Phelps, for respondent, cited Sess. Acts 1865-6, 
pp. 85-6. 


Buiss, Judge, delivered the opinion of the court. 


This suit was instituted in the Barton County Circuit Court, 
and defendant demurred for want of jurisdiction.. The demurrer 
was sustained, and judgment was rendered for defendant, which 
was affirmed in the District Court. 

Barton is among the counties enumerated in the act of March 
19, 1866 (Sess. Acts 1865-6, pp. 83-8), in which Probate 
Courts were created to which, by section 6, ‘‘ exclusive jurisdic- 
tion”? was given ‘‘ to hear and determine all suits and other pro- 
ceedings instituted against executors and administrators, upon 
any demand against the estate of their testator or intestate.” 
No language can be plainer than that of the statute, and it does 
not admit of construction. In Gray’s Adm’r vy. Adm’rs of 
Scott and Rector, anfe, p. 285, it was held, under a similar 
statute, that parties could not by consent confer jurisdiction upon 
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the Circuit Court, but that cases’ like the present must, in the 
first instance, be determined in the Probate Court. 

But plaintiff contends that, because of section 28 of the act, 
which provides that ‘all laws in relation to wills, the adminis- 
tration of estates, guardianship, and curatorship, shall be appli- 
cable and in force in the Probate Court hereby established,” 
therefore the provisions of the general law, authorizing suits 
against estates in the Circuit Court, are preserved. This section 
will bear no such construction. It is not inconsistent with, nor 
can it be held to repeal, the sixth section of the same act, but 
simply does what it purports to do—applies the provisions of 
existing laws to the new court. 

The other judges concurring, the judgment will be affirmed. 


, 
> 





JULIANA GRADALPH, Defendant in Error, v. Henry C. Fixx, 
Plaintiff in Error. 


1. Practice, civil — Testimony — Supreme Court.—In law cases this court will 
not weigh conflicting testimony. 


Error to First District Court. 


Burke §& Owens, and Geo. F. White, for plaintiff in error. 
Geo. F. Miller, for defendant in error. 
Waener, Judge, delivered the opinion of the court. 


This was an action originally brought before a justice of the 
peace for the recovery of specific personal property. Upon a 
trial before the justice the plaintiff had judgment, and on appeal 
to the Circuit Court judgment again was rendered for the plain- 
tiff. The case was then taken to the District Court, where the 
judgment of the Circuit Court was reversed. 

The first ground taken by the defendant’s counsel is that the 
property sued for exceeded in value the jurisdiction of the justice 
of the peace, and therefore the suit should have been dismissed. 
But the complaint filed alleged an amount greatly less than the 
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jurisdiction, and some witnesses swore that it was not worth 
more than the averment alleged. It is true, there was other 
testimony showing that it was of greater value, and the court 
gave an instruction on the subject, telling the jury that if they 
found the property in question exceeding in value the jurisdiction 
of the justice, they should find for the defendant. The jury 
returned a verdict for the plaintiff, and found the value of the 
property to be within the jurisdiction. This verdict is conclusive 
upon us, and is also well sustained by the evidence. It is simply 
preposterous to suppose that we will attempt to weigh the evi- 
dence, and say that the witnesses for the defendant are entitled 
to any greater credit than those for the plaintiff, when we know 
none of them and have no means of judging of their credibility. 
The whole question was one of fact, exclusively for the jury, and 
this has been so often determined that I am surprised that it is 
again pressed in this court. 

It is objected that the verdict is bad. It is unquestionably to 
some extent defective. The action was to recover some wheat 
and oats. The evidence shows that the oats were really in the 
possession of the defendant, and the jury found in favor of the 
plaintiff for the wheat, and said nothing about the oats. No 
objection was made against the verdict at the time, and surely 
the defendant can not allege that he was injured by it. 

There is some doubt as to whether the proper action was 
brought for the maintenance of the plaintiff’s rights in the wheat, 
but no point was made upon it'in the court below, either by plea 
or by motion in arrest; and as justice was substantially subserved 
by the proceeding, and nothing but a litigious spirit could have 
prompted the bringing of this case here, the judgment of the 
District Court will be reversed and that of the Circuit Court 
affirmed. The other judges concur. 
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Lew Weryricu & Co., Defendants in Error, v. W. H. Porter, 
Plaintiff in Error. 


1. Evidence—Sale, testimony of vendor touching, after, inadmissible, when. 
— Admissions made by a grantor in a deed, or an assignor in an assignment, 
after making the'deed or assignment, are not competent evidence against the 
grantee or assignee. However, when a common purpose is shown in the 
assignor and assignee to defraud the creditors of the assignee, the rule is 
different. 

But declarations of a vendor, not made until some time after the vendee had 
taken possession of the goods under the sale, and at a time when the vendor 
had no control over them, would be inadmissible. At that time he would 
have no such interest in the goods as would entitle him to make any declara- 
tions or admissions that could affect the rights of the vendee. 


Error to First District Court. 


Phillips § Vest, for plaintiff in error. 


The testimony of Wangelin, accompanied by the instruction of 
the court, at the time was properly admitted. After a vendor 
has parted with his property, of course he can not affect the title 
by any subsequent acts or declarations (85 Mo. 202); but when 
a fraudulent conspiracy is charged, and when the court explains 
at the time to the jury the effect of such evidence, it is no ground 
for a reversal. (3 Greenl. Ev. 89, 90; 29 Mo. 51.) 


F. P. Wright and Draffin, for defendants in error. 


The declarations and statements of Norton and Townsend, 
made after the sale and transfer of the goods to Lew Weinrich & 
Co., were clearly inadmissible. (Stewart, to use of Graham, v. 
Thomas, Adm’r, 35 Mo. 207; Gutzweiler’s Adm’r v. Lackman 
et al., 39 Mo. 91; Lessee of Packer v. Gonsalus, 1 Serg. & R. 
526; 1 Greenl. Ev. 180.) 


Waener, Judge, delivered the opinion of the court. 


Norton & Townsend, a mercantile firm doing business in Sedalia, 
were in embarrassed and failing circumstances, and owed the 
plaintiffs in this action the sum of $2,000, Greenfield, Sale & Co. 
the sum of $272, Jonas Mayberg & Co. the sum of $663, besides 
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other indebtedness. To secure plaintiffs’ indebtedness, they 
executed to them a writing transferring to them their entire 
stock of goods, amounting to $3,000 and upwards, plaintiffs 
assuming to pay to Turner, one of Norton & Townsend’s cred- 
itors, the sum of $485; and the balance, it is alleged, was put in 
to defray the expenses of selling and winding up the business. The 
plaintiffs took possession of the goods and employed Norton to sell 
them. Shortly after the sale, Greenfield, Sule & Co. and Jonas 
Mayberg & Co. instituted their suits of attachment against Norton 
& Townsend, and caused the sheriff to attach and take possession 
of part of the goods sold, on the ground that the sale to plaintiffs 
was fraudulent and void. Plaintiffs brought this suit for the 
specific recovery of the goods, against the sheriff, who is the 
defendant here. At the trial in the Circuit Court the jury returned 
a verdict for the defendant, upon which judgment was rendered. 
This judgment was reversed in the District Court, and the defend- 
ant now prosecutes his writ of error. There is no point made in 
reference to the instructions given for the plaintiffs, and they were 
not excepted to in the court below. 

During the trial the defendant introduced as a witness a mem- 
ber of the firm of Jonas Mayberg & Co., who testified that after 
the sale and transfer of the goods to plaintiffs he had repeated 
conversations with Norton & Townsend, and they told him to 
attach the goods and make his debt; that he could do it easily ; 
that the sale was a fraud, a mere sham, and intended to keep 
Greenfield, Sale & Co. out of their money. This evidence was 
objected to by the plaintiffs, but the court overruled the objection 
and admitted it. Admissions made by a grantor in a deed or an 
assignor in an assignment, after making the deed or assignment, 
are not competent evidence against the grantee or assignee. 
(Stewart v. Thomas, 835 Mo. 202; Gutzweiler’s Adm’r v. Lack- 
man, 89 Mo. 91-; Turpin v. Marksberry, 8 J. J. Marsh. 622; 
1 Greenl. Ev., § 180.) But where a common purpose is shown 
in the assignor and assignee to defraud the creditors of the 
assignee, the rule is otherwise. (Waterbury v. Sturtevant, 18 
Wend. 353; Cuyler v. McCartney, 33 Barb. 165; Peck v. 
Crouse, 46 Barb. 151.) 
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The declarations of the vendors admitted in evidence in this 
case were not made till some time after the vendees had taken 
possession of the goods under the sale and transfer. The vendors 
then had no control over the goods, and they did not have such an 
interest in the goods as entitled them to make any declaration or 
admission that could affect the rights of the vendees. Whatever 
they said was mere hearsay, and therefore not competent evidence 
against the plaintiffs, who held and were in possession under the 
contract of sale. The evidence was not admissible on the ground 
that there was a conspiracy or a common purpose to defraud, for 
the record wholly fails to disclose anything of that character. 
Therefore the instructions given for the defendant, based on this 
evidence of the witness, were wrong, and should have been 
refused. There is no other question presented by the record 
which requires any particular consideration. Counsel have dis- 
cussed several other points, but we can not see that any further 
error was committed. 

The judgment of the District Court will be affirmed. The 
other judges concur. 





State or Missourt, Plaintiff in Error, v. GzorgE MATRASSEY, 
Defendant in Error. 


1. Practice, criminal —Verdict — Jury — Discharge — Consent of prisoner.— 
In criminal trials the court has the undoubted authority, in its discretion, to 
discharge a jury when satisfied that they would be unable to agree on a ver- 
dict, and without procuring the consent of the prisoner. 

2. Practice, criminal —Verdict — Separation of jury no ground for new trial, 
when.—The mere fact of a separation of the jury in a criminal case will not 
invalidate a verdict or furnish ground for a new trial, there being no reason to 
suspect that they have been tampered with or that they have acted improperly. 
(State v. Brannon, 45 Mo. 829.) 

3. Practice, criminal — Indictment — Degree of offense need not be specified in 
verdict, when.—Under the present law (Wagn. Stat. 1107, 3 1) it is unneces- 
sary for the jury to specify the degree of the offense unless they convict of an 

inferior degree to the one charged in the indictment. 
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Error to First District Court. 


Waensr, Judge, delivered the opinion of the court. 


The defendant was indicted and convicted for robbery in the 
first degree, and sentenced to the penitentiary for ten years. The 
judgment of conviction was reversed in the District Court. The 
indictment contained only one count. There is no bill of excep- 
tions that we can notice in this case, and we can therefore only 
examine whatever errors or irregularities appear upon the face of 
the record. The first point seems to be that the court, on the 
first trial, discharged the jury when they failed to agree, without 
the consent of the prisoner. But the record does not show that 
any objection was made, and the court had the undoubted 
authority, in its discretion, to discharge the jury when it became 
satisfied that they would be unable to agree on a verdict. (Const. 
Mo., art. 1, § 19; State v. Scott, 45 Mo. 302.) 

Upon the second trial, without any objection from the defend- 
ant, the jury were permitted to separate, with instructions from 
the court, The mere fact of a separation of the jury in a 
criminal case will not invalidate a verdict or furnish grounds for 
@ new trial, there being no reason to suspect that they have been 
tampered with or that they have acted improperly. (State v. 
Brannon, 45 Mo. 329, and cases cited. ) 

It is further objected that the verdict was bad because it did 
not specify the degree of the offense of which defendant was 
convicted. Under our former law it would have been unnecessary 
to specify the degree (State v. Upton, 20 Mo. 897), but the law 
has since been changed. The statute now provides that upon the 
trial of any indictment for any offense, where, by law, there may 
be a conviction for different degrees of such offense, the jury, if 
they convict the defendant of a degree of the offense inferior to 
the offense alleged in the indictment, shall specify in their verdict 
of what degree of the offense they find the defendant guilty. 
(2 Wagn. Stat. 1107, § 1.) Under this section it is only - 
necessary for the jury to specify the degree of the offense when 
they convict of an inferior degree to the one charged. The 
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indictment in the present case was for robbery in the first degree, 
and the jury convicted the prisoner of that offense. The verdict 
was sufficient. I have failed to find any errors in the record. 

The judgment of the District Court will be reversed, and that 
of the lower court affirmed. The other judges concur. 





Apotpn Lowenberc, Defendant in Error, v. Francis Bernp, 
Plaintiff in Error. 


1. Lands and land titles — Erections, removal of — When personal property 
— License. — When one builds a house or fence, or places any other erection 
upon the land of another, with his permission, and with the intention that it 
be held as the property of tho builder, it continues personal property, and 
the owner may remove it when the license is withdrawn, (Matson v. Cal- 
houn, 44 Mo. 368.) 


Error to First District Court. 


Lay § Belch, for plaintiff in error. 


Ewing § Smith, for defendant in error. 
Buiss, Judge, delivered the opinion of the court. 


The plaintiff claims to be the owner of land upon which was 
situate a log house, which defendant removed, and this action is 
brought for the damages suffered. The controversy arose from a 
disputed boundary line, each party claiming that the house was 
situate upon his own land. The bill of exceptions is very defect- 
ive in its exhibit of evidence, and it does not certainly appear 
that it was taken and signed at the trial term. But, waiving this, 
on looking into the case I find the claim of the plaintiff to be 
altogether inequitable. Purchasers of adjoining land are divided 
by what each consider the true line of division. One of them, 
with the knowledge of and without objection from the other, 
builds a house, and subsequent purchasers recognize the same 
line. A survey, however, so changes this line as to throw the 
house upon the adjoining land, whereupon its owner moves it 
back within the last line. His neighbor, who had hitherto sup- 
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posed the house belonged to its purchaser and occupant, and 
whose vendor had consented to its being built, commences suit 
for trespass. I care not whether the declarations of law in rela- 
tion to the division line were technically correct or not. Admit- 
ting all that plaintiff claims, there was a license to build the house 
by the then owner of the land upon which it is claimed to have 
been built. It was recognized as the property of the builder and 
his assigns down to the running of the new line, and as soon as 
the license could be considered as withdrawn the owner. removed 
the building, as he hada right to do. When one builds a house 
or fence, or places any other erection upon the land of another 
with his permission, with the intention that it be held as the prop- 
erty of the builder, it continues personal property, and the owner 
may remove it when the license is withdrawn. (Hines v.sAment, 
43 Mo. 298; Matson v. Calhoun, 44 Mo. 868 ; 1 Washb. 5.) 

The Circuit Court rendered judgment for defendant, and the 
judgment of the District Court, reversing it, is reversed. The 
other judges concur. 








B. S. Aspury, Defendant in Error, v. W. T. Lenore, Plaintiff 
in Error. 


1. Practice, civil — Supreme Court — Exceptions — Review.—Where no excep- 
tions are saved by appellant, this court will not review the cause. 


Error to Fourth District Court. 


Waener, Judge, deliyered the opinion of the court. 


In this case there are no exceptions saved in the record author- 
izing a review. The defendant merely objected to the action of 
the court in giving and refusing instructions, but did not except. 
Nor were any exceptions taken or saved to the ruling of the court 
in denying the motion for a new trial. Such being the case, there 
is nothing presented in the record which we can notice. 

Judgment affirmed. The other judges concur. | 
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L. E. Wittramson, Plaintiff in. Error, ». A. W. Anrnoyy, 
ADMINISTRATOR, ETC., OF THE Estate or W. P. Cooksey, 
Defendant in Error. 


1. Administrator, claim brought into court by, and allowed without appoint- 
ment of any one to defend, substantially a filtng of claim.—An administrator, 
within a year after taking out his letters, presented to the probate judge a 
claim against the estate. Without appointing “a suitable person to appear 
and manage the defense,” the probate judge passed upon it. Some four years 
afterward, the error in the allowance being discovered, the claim was again 
called up and rejected as being barred by the statute of limitations. Held, 
that although such proceeding, so far as the judgment was concerned, was 
clearly irregular and perhaps void, yet, inasmuch as it showed that the admin- 
istrator acted in good faith, and that he brought his demand into court, it 
would be construed as amounting to an exhibition of the demand within two 
years, within the meaning of the statute (Wagn. Stat. 102, 3 2), so as to pre- 
vent the barring of the claim by limitation. 

Although, in a technical sense, the claim might not be considered as filed in 
the manner called for by section 24, p. 105, Wagn. Stat., it substantially and 
sufficiently met the requisitions of the law. 


Error to First District Court. 
Draffen § Muir, with Campbell, for plaintiff in error. 


I. The plaintiff in error, Williamson, was sole administrator 
of Cooksey’s estate, and he complied strictly with the statute 
in prosecuting his demand to the Probate Court. He presented 
it to the court at the December Term, 1864, within one year after 
the grant of his letters, as is shown by the records. And although 
the court may have omitted to appoint a competent person on the 
presentation of the demand to protect the interest of said estate, 
as is directed by the statute, still the appellant did his duty and 
the court did not. (See Wagn. Stat., art. 1v, p. 105, § 24.) 

II. If the Probate Court allowed the claim in question without 
first having appointed a suitable person to defend the estate, its 
action was erroneous. Still it was the act of the court, and the 
right of the appellant should not suffer by reason of the court’s 
neglect or omission. 

Ill. As to the claim of plaintiff in error, until some person 
had been appointed to defend the estate there was no person that 
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could be sued, and when this is the case the statute of limitations 
will not run. (39 Mo. 292.) 


4. W. Anthony, for defendant in error. 


The administrator did not file his claim and other papers as 
required by the law. No person was appointed by the court to 
represent or defend the estate. The court, therefore, acquired 
no jurisdiction. There was a defect of parties, or rather no 
party defendant, and the entry of allowance of plaintiff*s claim 
was a nullity. (26 Mo. 65.) Being a nugatory act, debarring 
plaintiff from no right, and placing him under no disability, the 
statute of limitation runs. (26 Mo. 483; 31 Mo. 95.) The 
statute began to run against plaintiff’s claim, February 2, 1858, 
and nothing’stopped it. (18 Mo. 159; 12 Mo. 238.) 


Buss, Judge, delivered the opinion of the court. 


The plaintiff was administrator of the estate of W. P. Cooksey, 
and in 1865, one year after taking out letters, presented to the 
probate judge a claim against the estate for some $1500, founded 
upon a note of decedent. Without appointing a ‘suitable 
person to appear and manage the defense,” the probate judge 
passed upon it, in all other respects, regularly, and assigned it to 
the fifth class. Some four years afterward, the error in the 
former allowance being discovered, the matter was again brought 
before the court, when defendant was appointed to defend; the 
statute limiting the presentation of claims against estates was 
interposed, the claim was rejected, and the case is brought here 
through the intermediate courts. 

The first proceeding, so far as the judgment was concerned, 
was clearly irregular, and perhaps void. But it does not neces- 
sarily follow that it will in no manner avail the plaintiff. It 
shows that he acted in good faith, that he brought his demand 
into court, and the vice of the judgment is less his fault than that 
of the court. The statute (Wagn. Stat. 105, § 24) provides that 
an administrator having a demand against the estate may proceed 
against his co-administrator, or, if there be none, that ‘he file 
his claim and other papers,”’ and that the court appoint a suitable 
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person to defend. Admitting that the administrator, like others, 
is limited to two years within which to exhibit his demand, the 
only question to be considered is whether the original irregular 
proceedings amounted to such exhibition and application for 
allowance. We think it ought in common justice be so con- 
sidered. The court was mistaken in the law, and supposed, 
doubtless, that this demand should be treated as an ordinary one, 
and the plaintiff was probably misled by the court. While men 
must be held responsible for their ignorance of the law, and will 
not be excused for disregarding its provisions, still their errors, 
when acting in good faith, will be viewed with liberality, and a 
substantial compliance be held sufficient. In referring to the 
claim, the transcript first speaks of it as ‘* having been exhibited 
at the March Term, 1865, of this court,”’ and the certificate of 
allowance indorsed upon the note is dated ‘‘ March Term, 1865,” 
and the entry of allowance upon the record shows at least that 
the note was in court. The claimant, then, complied with his 
duty so far as to bring in his note and deliver the same to the 
probate judge for his action. This may not be a filing of the 
claim in a technical sense, yet there is no evidence that it was not 
regularly placed away in the files. 

If the claim was properly filed, it is not claimed that the delay 
in acting upon it prejudiced the right of recovery. We think that 
justice requires that the judgment of the Circuit Court, dis- 
allowing the demand, should be reversed and the cause remanded 
to that court, with directions to try the case as though the claim 
had been filed in the Probate Court at its March Term, 1865. 
The other judges concur. 





Tue State or Missouri ex re/, CurisTIAN Kre1, Respondent, 
v. Wriu1aM E. Barrp, Appellant. 


1. Quo Warranto— Public office—Vacancy, power of County Court as to.— 
Where one had been duly elected to a public office, had duly qualified and 
had entered upon its duties, and his term of office had not expired, but he 
had been unable to attend to its duties for a period of fifty days: held, that 
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the County Court had no authority under the statute (Gen. Stat. 1865, p. 226, 
2 4) to declare the office vacant and fill it by appointment. This statute con- 
fers no jurisdiction upon the County Court to act in the premises until a 
vacancy actually exists. 

2. Insanity, how ascertained.—The statutes provide for an inquiry into cases 
of alleged insanity, and enact a mode of proceeding by jury. An action of 
the County Court declaring a public office vacant by reason of the insanity 
of the incumbent, where this mode was not adopted, was unwarranted by law. 


Appeal front First District Court. 


Draffen § Muir, with McMillan, for appellant. 


I. Appellant, Baird, was in possession of the office of treas- 
urer at the time respondent filed his information, and held said 
office in virtue of a regular commission issued by the County 
Court, and the court below was bound to presume that said com- 
mission was valid, in the absence of evidence to show that it was 
invalid. (State v. Kupferle, 44 Mo. 154.) 

II. The evidence offered by appellant, to prove that the relator 
was insane at the time of his removal, should have been admitted. 
If he was in fact then insane, he was in effect civilly dead, and 
the court had the right, in order to protect the interests of the 
county, to appoint another person. (Gen. Stat. 1865, p. 226, 


§ 4.) 


J. W. Moore and Adams § Sons, with Hayden § Thomp- 
son, for respondent. 


I. The action of the County Court of Cooper county, based 
upon the information of the county attorney, was not to remove 
Kiel from office, but to declare that a vacancy existed, as a mat- 
ter of law, upon the facts stated in the information. The court 
declared that a vacancy existed. This they had no right to do. 
The facts did not show that any vacancy existed. By the statute 
Kiel’s term.of office was to continue for two years, and until his 
successor should be elected and qualified, unless sooner removed 
from office. He had not removed from the county, and he had 
not. resigned. He was and is still alive, and never has in any 
manner whatever vacated his office.. Therefore the County Court 
had no right to declare his office vacant, and to appoint another 
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to the same office then held and filled by him. (Gen. Stat. 1865, 
p- 226, §§ 1, 4, 18, etc.; Stadler v. Detroit City, 4 Am. Law 
Reg., N. S., 574; State ex red. Blenkenship v. County Court 
of Texas County, 44 Mo. 231.) 

If. The officer could not be removed on the ground of insanity 
without having this question first inquired into by a jury, and 
verdict rendered to that effect. The statute points out how this 
is to be done, which is by a direct proceeding, and not by a col- 
lateral proceeding of this kind. 

Ill. Sickness is no cause for the removal or punishment of a 
county treasurer. (Gen. Stat. 1865, p. 265, § 33.) . 








Currier, Judge, delivered the opinion of the court. 


This is a guo warranéo proceeding. The information shows 
and the answer admits that Kiel, the relator, was duly elected 
treasurer of Cooper county in 1868, and that he duly qualified 
and assumed the duties of that office. He was elected for a term 
of two years. It further appears that the attorney for Cooper 
county, in December, 1869, presented to the County Court of 
that county an information in which he alleged that Kiel had then 
been unable to attend to the duties of the office for a period of 
fifty days ; that he was not likely to be in a condition to resume 
his official duties for some time, and that the interests of the 
county required immediate attention on the part of a competent 
officer. On the basis of that information the County Court pro- 
ceeded to inquire into the case ex parte, and, as a result of such 
examination, declared the office of treasurer of Cooper county 
vacant, and thereupon appointed defendant to the office and 
commissioned him accordingly. 

Where is the legal warrant for these proceedings? We are 
referred to the statute (Gen. Stat. 1865, p. 226, § 4), which 
provides as follows: “ In case of vacancy in the office of treas- 
urer, by death, resignation, removal, or otherwise, it shall be the 
duty of the County Court of the proper county to fill such vacancy 
by appointment.” This statute authorizes the County Court to 
fill an existing vacancy, but confers upon the court no power to 
create the vacancy it is to supply. The statute cited confers no 
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jurisdiction upon the County Court to act in the premises until 
a vacancy actually exists. The pleadings show that there was no 
vacancy in the office at the time the court assumed to act. The 
complaint of the county attorney is that the relator occupied the 
office but neglected its duties. That is the substance of his 
averments. 

At the trial in the Circuit Court the defendant offered oral evi- 
dence which tended to show that the relator was affected with a 
malady which caused temporary insanity. The statute provides 
for an inquiry into cases of alleged insanity, and enacts a mode 
of proceeding by jury. That method of investigation was not 
_ adopted. 

The action of the County Court was arbitrary and unwarranted 
bylaw. The judgment of the court below, ousting the defendant, 
must therefore be affirmed. The other judges concur. 





A. W. Maupm anp R. A. Kina, Plaintiffs in Error, v. R. J. 
Emmons AND Emgiine Emmons, Defendants in Error. 


1. Conveyances — Record — Consideration — Notice.—As against the first gran- 
tee of an unrecorded deed of land, a record of his own conveyance by a sub- 
sequent purchaser from the first grantor will avail nothing, provided he pur- 
chase with notice of the original unrecorded conveyance, or his purchase is 
not made on payment of a good and valuable consideration. 

The actual notice required by the statute is used in contradistinction to the 
constructive notice given by a record. It does not mean that there must 
necessarily be direct and positive evidence that the subsequent purchaser 
actually knew of the existence of the deed. Any proper evidence tending to 
show it — facts and circumstances coming ta his knowledge that would put a 
man of ordinary circumspection on his inquiry—should go to the jury as 
evidence of such notice. Proof of actual knowledge of the existence of the 
former deed has never been held to be necessary, but the jury have the right 
to infer such knowledge from facts that would naturally suggest it, and from 
which the actual relation of the prior purchaser to the land might be reason- 
ably inferred. 

2. Executions, additional authorization in —Venditioni exponas— Act March 
3, 1863.—Where an execution in the form of an ordinary venditioni exponas 
was issued, reciting former levies and ordering the sale of what had been levied 
on, but leaving out entirely the command to levy on additional property, 
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as required by the act of March 3, 1863 (Sess. Acts 1863, p. 20, 21), sale 
thereunder of additional property not before levied on would convey no title. 
The omission in the execution of the authorization to make additional levies 
would, in such case, not be held to be a clerical mistake, but a neglect by the 
party in interest to sue out the double writ to which he was entitled. 


Error to First District Court. 
Ewing § Smith, for plaintiffs in error. 
Lay § Belch, for defendants in error. 


Buss, Judge, delivered the opinion of the court. 


The plaintiffs brought their action for the possession of 320 
acres of land owned and occupied by defendants, and relied upon 
a sale and purchase by them upon execution against one Ham- 
mack, the grantor of defendant Emeline Emmons. The execu- 
tion sale was on the 20th of April, 1864, and the sheriff’s deed 
was made on the 20th of September following, and placed on 
record the 29th. Hammack, the execution debtor, had sold the 
property and conveyed the same to Emeline Emmons, wife of the 
other defendant, on the 16th of November, 1858, and received a 
full consideration therefor. But the purchasers failed to put 
their deed upon record until after the sheriff’s sale and the record 
of the sheriff’s deed, although they went into immediate posses- 
sion of the property, have ever since resided thereon, and have 
made valuable improvements. One of the plaintiffs, on exam- 
ining the records, and finding that defendant’s deed was not 
recorded, directed the sheriff to levy upon the property, and at 
the sale bid it in for a nominal consideration. It is one of 
those attempts, generally unsuccessful, though too often other- 
wise, to take advantage of the negligence of those who rest secure 
in the possession of their property, and to transfer it to those 
who are watching for opportunities to prey upon the unwary. 

The case was submitted to the court, and the defendants 
recovered judgment. I need not consider in detail the numerous 
declarations of law given and refused, but the record shows a 
full and fair trial, and that no other result could have been 
reached. The effect of a failure to place upon record one’s title 

20—vVoL. XLVII. 
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deeds has often been considered by this court, and it has always 
been held here, as elsewhere, that, as between the purchaser and 
his vendor, it is of no importance that the deed be recorded at 
all. The same is held as between the holder of the first convey- 
ance and subsequent purchasers from the same vendor, if they 
purchase with notice of the original conveyance, or if their 
purchase was not made upon payment of a good and valuable 
consideration. The payment of the consideration raises the 
equity that invalidates the first deed. (Paul v. Fulton, 25 Mo. 
156 ; Aubuchon v. Bender, 44 Mo. 560.) The statute invalid- 
ating the original unrecorded deed is held to operate in favor of 
bona fide purchasers at sheriffs’ as well as private sales, provided 
the original deed be not recorded until after the sale. (Davis v. 
Ownsby, 14 Mo. 170; Draper v. Bryson, 17 Mo. 71, and 26 
Mo. 108; Valentine v. Havener, 20 Mo. 133; Reed v. Ownby, 
44 Mo. 204.) But differences have often arisen as to what con- 
stitutes the notice spoken of in the statute. 

The following is the section declaring the effect upon the unre- 
corded instrument of a failure to file for record: ‘‘ Sec. 26. 
No such instrument in writing shall be valid except between the 
parties thereto, and such as have actual notice thereof, until the 
same shall be deposited with the recorder for record.” 

The actual notice required by the statute is used in contradis- 
tinction to the constructive notice given by a record. It does not 
mean that there must necessarily be direct and positive evidence 
that the subsequent purchaser actually knew of the existence of 
the deed. Any proper evidence tending to show it— facts and 
eircumstances coming to his knowledge that would put a man of 
ordinary circumspection upon inquiry — should go to the jury as 
evidence of such notice. The second sale by one who has already 
conveyed the property is necessarily fraudulent ; and if it appears 
in evidence that the purchaser knows that the holder of the unre- 
corded deed is in possession of the property as owner, or that he 
is informed that such holder has bought the property, the jury 
has a right to infer full knowledge or voluntary ignorance ; and 
if he buy with such knowledge, or such means of knowledge, he 
becomes a party to the fraud, and will not be permitted to take 
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advantage of it. In Speck v. Riggin, 40 Mo. 405, the court holds 
that ‘‘ notice is actual where the purchaser either knows of the 
existence of the adverse claim or title, or is conscious of having 
the means of knowing, although he may not use them.”? And the 
majority of the court, per Leonard, J., in Vaughn y. Tracy, 22 
Mo. 417, and 25 Mo. 818, holds that evidence of possession 
and apparent ownership, brought home to the knowledge of the 
second purchaser, should go to the jury, and ought to be deemed 
sufficient information ‘‘ that the possessor is the owner in fee 
under a title derived from the former owner.” Proof of actual 
knowledge of the existence of the former deed has never been 
held to be necessery; but the jury has the right to infer such 
knowledge from facts that would naturally suggest it, and from 
which the actual relation of the prior purchaser of the land might 
be reasonably inferred. The doctrine of Judge Scott, in Beattie 
v. Butler, 21 Mo. 318, was expressly disclaimed by his associates, 
and has never been sustained by this court. 

It will be thus seen that the court committed no error in 
refusing to declare as law, at the instance of plaintiffs, that 
‘* actual notice consists in the fact that the purchaser of lands 
has the direct and positive information that there has been a for- 
mer deed executed and delivered to some other person, or that there 
is some one in possession of the lands claiming title, which infor- 
mation must be brought home to the party purchasing,” etc. The 
declaration would have substituted the necessity of actual knowl- 
edge for the statutory requirement of actual notice, and, besides, 
would have required a character and degree of evidence the party 
had no right to claim. Judge Bates, in commenting upon a 
similar instruction, says that ‘‘ the specification of the character 
of the proof was erroneous. Notice is a fact to be proved, like 
other facts, by evidence direct or circumstantial.” (Lemay v. 
Poupenez, 35 Mo. 71.) The court, however, at plaintiff’s 
instance, did declare as law (and went as far as they had a right 
to claim) that unless one of the plaintiffs had the information or 
knowledge brought home to him that defendants were living upon 
the specified lands, claiming title, the plaintiffs should recover. 
Other declarations of law were given at the instance of the 
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plaintiffs, and several rejected. Some of the latter wére well 
enough as general propositions, but their substance was embraced 
in others, and they were not called for. From the declarations 
made and refused there can be no doubt as to the views of the 
law that inspired the action of the court, and in those views we 
concur. There was evidence, both direct and circumstantial, 
strongly tending to show that one of the plainiiffs —the one who 
did all the business, ordered the levy, and bid off the land— 
positively knew that defendants occupied the farm as owners. It 
satisfied, and was sufficient to satisfy, the court below that he 
knew all about it, and that he never dreamed of levying upon the 
land until he was informed by the recorder that the deed had not 
been recorded. 

It will be perceived that the court held that open and notorious 
possession by the grantee in the unrecorded deed as owner, was 
not of itself notice to subsequent purchasers, but required affirma- 
tive evidence that they knew of such possession. As judgment 
was given for defendant, it does not become necessary to consider 
that question. (See, upon this subject, 3 Washb. Real Prop., 3d 
ed., 283-4, and cases cited; and remarks of Judge Scott in 
Beattie v. Butler, 21 Mo. 813 ; and of Judge Leonard in Vaughn 
vy. Tracy, 22 Mo. 415, and 25 Mo. 318.) 

But even if the court committed an error upon the question of 
notice, the plaintiffs could take nothing by their pugchase, for the 
reason that the sheriff had no authority to sell. The execution 
was issued under the act of March 23, 1863, which required the 
clerk, in issuing new executions, to refer to the former ones, 
** and incase levies have been made, to recite such levies in such 
renewed executions, and authorize and command the officer to 
whom such renewed executions are directed to levy such renewed 
executions upon additional property, if the former levy shall be 
deemed insufficient to satisfy such executions.” 

The clerk issued an ordinary venditioni exponas, reciting the 
old levies and ordering the sale of what had been levied on, but left 
out entirely the command to levy upon additional property. That 
in dispute had not been included in the former levies, but the 
sheriff proceeds with this writ to levy upon and sell other property, 
including the defendant’s farm. Thus the levy and sale were not 
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in obedience to the command of the writ under which they were 
had. Counsel now claim that, inasmuch as it was the duty of the 
clerk to insert in the new execution a command to make new 
levies, the writ must be treated as having contained such com- 
mand, and the sheriff was clothed with the same power as though 
it had been inserted. 

This proposition runs counter to all our ideas of the powers 
and duties of sheriffs. It has always been considered that he was 
but the executive officer of the court, bound to obey its lawful 
commands, and, in executing a writ, that he must look to the face 
of it for the extent and boundary of his duties and his powers. 
It does not matter what writ might have been issued — to what 
writ the party was entitled by law if he had chosen to sue it out. 
When it is issued and placed in the officer’s hands, his only duty 
is to see what are its commands, and if he finds them within the 
authority of the court he must obey them. But he can not go 
beyond those commands, or question their regularity. If he is 
ordered merely to sell certain property, the order gives him no 
authority to seize and sell any other property. If the writ is 
merely a fiert facias he can not under if sell property as having 
been seized under a former writ. If the clerk has not issued the 
proper process — that is, between him and the parties to the cause 
— the sheriff can not correct their errors. These principles are so 
elementary, so universally received and acted upon, as never to 
be disputed. 

Counsel have cited us to Towner v. Purkey, 1 Con. Court, 
S. C., 823, where an execution was amended in a material part 
by correcting a clerical error, and claim that the omission in the 
present case was but a clerical mistake and should be disre- 
garded. But it was much more than a clerical mistake ; it was 
a total omission of the fier? facias portion of the writ. As 
issued, it was in substance but the well-known writ of venditionz 
exponas ; and the omission of the additional power to make new 
levies, authorized by the statute as well as the common law, was 
not a clerical mistake, but a neglect by the party in interest to 
sue out the double writ to which he was entitled. 

The judgment of the District Court, affirming that of the 
Circuit Court, is affirmed. The other judges concur. 
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Tue STATE OF Missouri ex rel. ANDREW J. Baker, ATTOR- 
NEY-GENERAL, v. JOHN T. FIAza. 


1. Elections — County treasurer, appointed in January, 1871 entitled to office 
as against one elected in November. — A. was elected county treasurer of St. 
Louis county in November, 1870. B. was appointed treasurer in January, 
1871. In quo warranto to test the title of A. to the office, Ae/d, that the elec- 
tion in November was illegal and void; that notwithstanding that election, 
the office was vacant on January 5, 1871, and that B. was properly appointed 
to fill the vacancy. ; 

The clause of the act of March 8, 1857, fixing on the first Monday of 
August, 1858, and every six years thereafter, as the time for the election, was, 
in its designation of the day of the week for the election, in conflict with 
section 2, article 11, of the present State constitution, and was therefore, so 
far forth, repealed; but the constitution did not affect the six years provided 
for the treasurer’s term of office. And the Legislature was authorized to 
alter the law as to the day of the week, and fix on the Tuesday following the 
first Monday in August as that for the election. (Sess. Acts 1865-6, p. 88.) 
Hence the day for election was properly in August, and not in November. 

Elections — County treasurer — Act of March 19, 1866, a general and not 
special law relative to the time of holding county, town and city elections.— 

The act of March 19, 1866 (Sess. Acts 1865-6, p. 88), is not void as being in 

conflict with that part of section 27, article rv, of the State constitution 

which prohibits special legislation. Nor was it unconstitutional as reviving 

a special law. The act of March 3, 1857, was never revived by it. 

8. County treasurer — Elections — Act of March, 1857, not repealed by section 
1, chapter 38, Gen. Stat. 1865, or by act of March 22, 1870.—The act of 
March 3, 1857, was not repealed either by section 1, chapter 38, Gen. Stat. 
1865, or the act of March 22, 1870 (Sess. Acts 1870, 3 35). Neither of the 
last-named enactments had any reference to the local act of 1857. The object 
of that of March 22, 1870, was to amend the general law in relation to county 
treasurers (Gen. Stat. 1865, ch. 88, 31). But, even supposing that the 
act of March, 1870, had been enacted as a new law throughout, and that its 
provisions were in conflict with the prior local act, it did not have the effect 
of repealing it by implication, as nothing indicates an intention on the part 
of the Legislature to do away with the local act. Section 2 of the act of 
March, 1870, in terms repealing all acts and parts of acts in conflict with it, 
refers only to general, inconsistent laws. It was no part of the purpose of 
the act to touch the question of elections or the term of office. 


to 


Petition for Quo Warranto. 


“1. W. Slayback, with Baker, Attorney-General, for peti- 
tioner. 


The object of the Legislature was to create uniformity in the 
several counties requiring a treasurer, and courts must so con- 
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atrue the several enactments as to carry out that intention in good 
faith. Had the Legislature intended to except the county of St. 
Louis from the system of biennial elections for county treasurers 
in the several counties, such intention should have been expressed 
by declaring said law not applicable to St. Louis county, as is 
done in the law concerning assessors (Gen. Stat. 1865, ch. 12, 
§ 1). Standing as it does, the only law in force under which 
such an election for ‘treasurer can now be held, and no other form 
of election being provided by law under the existing constitution, 
it is fair to presume that the Legislature did not intend any 
omission to provide for the election of a county treasurer in St. 
Louis county. Hence the general law applies as well and is as 
much in force in St. Louis county as any other, and Mr. Mathias 
was legally elected upon the proper day, and is entitled to the 
office by virtue of his said election. 

In 38 Mo. 534, in the Vastine case, which has been cited as 
asserting a contrary inference, the Supreme Court held: ‘* But 
it may be regarded as equally well settled that a subsequent 
statute, which is clearly repugnant to a prior one, necessarily 
repeals the former, although it does not do so in express terms. 
‘Leges posteriores priores abrogant.’”? Under that decision 
the law of 1857 was unquestionably repealed. It was not essen- 
tial that it should be repealed in express words. It was repug- 
nant to the new constitution and to section 1, chapter 88, of the 
statutes —laws which were subsequent to 1857, and which inau- 
gurated a system of uniformity throughout the entire State for 
the election of county treasurer at each biennial general election ; 
and if this general system had not been designed and intended to 
operate in St. Louis county, it would have been mentioned in the 
act that its provisions did not apply to St. Louis county. In the 
Vastine case the court was considering a law which provided for 
the election of a public administrator in several counties therein 
named (one of which was St. Louis county), at each general 
election. There was no repugnancy between the law there con- 
strued and the law of the General Statutes, which it was contended 
had operated as a repeal of that previous act of the Legislature 
under which Vastine had been elected. 
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The probate judge wished to appoint a public administrator, 
notwithstanding Vastine’s election by the pec ». The Supreme 
Court gave satiction rather to the election th../ to such appoint- 
ment. But in the Pearcy case—a case wherein a system of 
uniformity had been established by the later enactment —the 
court held that the facts of the Vastine case did not apply. 
Those facts are still less applicable in the treasurer’s case. Here, 
in order to maintain the assertion that the new constitution and 
the act of March, 1866 (Sess. Acts 1866, ch. 88, § 1), do not 
apply to St. Louis county, it is necessary to maintain the theory 
that the law of 1857 is still in force, and that it excludes the 
operation of the general law in this county. 

But if the special act of 1857 is to be held as still in force, it 
is not only at war with the clause of the new constitution forbid- 
ding elections on Monday, but its enforcement would require 
additional legislation after the adoption of the new constitution, 
since it is inimical to the whole scope, theory, and intention of 
that instrument. The aim of that constitution is to do away with 
the expense and trouble of special elections, the expense and 
embarrassments of special legislation, and the expense of sophis- 
tical constructions of statutes by the courts. (See art. rv, § 27.) 

Under the last clause the general assembly proceeded to remodel 
the laws concerning the election of county treasurer in the several 
counties of the State (St. Louis not excepted), and they made 
and passed and approved a general law covering the case. 

Section 2 of article 1 of this constitution put an end to the 
special law of 1857, under which Risley was elected. After this, 
that law could not possibly be in force unless revived by subse- 
quent legislation. It may be claimed that the act approved March 
19, 1866, relative to the time of holding county, town and city 
elections, did revive the operation of the special law of 1857. 
But this could not reconcile the act of 1857 with that other 
feature of antagonism in the new constitution concerning special 
legislation. 

It is clear that if the original enactment of a law would mili- 
tate against the constitution in existence at the date of its enact- 
ment, such a law would be unconstitutional and inoperative. It 
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is equally clear that an act intended to revive an obsolete statute 
can not be oper’ ‘ve, if at the time of its supposed revival the 
original act itse:'t would be repugnant to the constitution in force 
at the time of the supposed revival. 

Now the new constitution took effect July 4, 1865. The act 
which it is claimed revived the act of 1857 took effect from and 
after March 19, 1866; consequently, since the original act of 
1857 would have been unconstitutional and void if originally 
enacted on the 19th of March, 1866, its assumed revival would 
have been unconstitutional and inoperative. But there is nothing 
in the act of March, 1866, showing that the general assembly had 
in mind the act of 1857, concerning the treasurer of St. Louis, 
or that they intended to revive it. 

If no day is now fixed by law for the election of county 
treasurer, it is to be fairly presumed that there is none to be 
held at all, and Fiala is to hold his office for life, and then the 
County Court must give it again for life, or during good behavior, 
to some other friend of theirs. This court has said that no such 
intention on the part of law-makers will be presumed. (State, 
etc., v. Pearcy, 44 Mo. 159; id. 162.) 

There are grave and extraordinary reasons for bringing the 
cause directly before this honorable court. It.is a small matter 
whether Mathias be treasurer of St. Louis county, but it is no 
small matter if there be no law for electing any treasurer what- 
soever for the richest county, and that which pays the largest 
revenue, in the State. It is a matter of vast and urgent import- 
ance to the tax-payers of St. Louis county that the credit and 
regularity of its financial department be maintained, and that a 
final and summary conclusion and determination be reached with 
regard to the lawful custody of its treasure. 

Even admitting, for the sake of argument, that there was a 
vacancy, had the County Court legal power to appoint? If the 
theory of respondent be true, that the general law as to county 
treasurers is inapplicable to St. Louis county, then they can not 
derive the power from that law. If they claim the power by 
anything in the special law of 1857, they have no such power 
under that law. 
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H. A. Clover and R. E. Rombauer, for respondent. 


The election under which Mathias claims title was a mere 
volunteer election, and, being such, could give no title to the office 
to Mathias (State ex red. McHenry v. Jenkins, 43 Mo. 265; State 
y. Robinson, 1 Kans. 17), and the County Court could declare a 
vacancy, which it lawfully might fill by appointment (Wagn. Stat. 
410, § 4), and the respondent’s title holding under-such appoint- 
ment is good. The office of county treasurer of St. Louis 
county, as the same now exists, is created and regulated by the 
act of 1857, according to the provisions of which it was to be 
filled by an election to be held on the first Monday in August 
every six years, after the first Monday in August, 1858. That 
~act has never been repealed. It has not been repealed by 
section 2, article m, of the constitution, because that section 
provides in its first part for general elections only, and the 
election provided for by the act of 1857 is a local and special 
election. It has not been repealed by the last clause of that 
section, which provides that ‘‘ no special election, State, county 
or municipal, shall be appointed to be held on Monday,” because 
that clause is purely prospective in its operation. (Sedgw. Stat. 
and Const. Law, 490; Cass v. Dillon, 2 Ohio, 607.) The 
Legislature, therefore, might lawfully, as it did, by act approved 
March 19, 1866, and after the new constitution went into effect, 
provide that ‘‘all county, town and city elections, required by 
former or existing laws to be holden on Monday, shall hereafter 
be holden on Tuesday next succeeding the Monday specified in 
said laws as the day for holding said elections.” (Sess. Acts 
1865-6, p. 88.) Nor has the act of 1857, as amended by the 
act of 1866, been repealed by the first section of chapter 38 of 
General Statutes, which provides for biennial elections of county 
treasurers on the Tuesday after the first Monday in November ; 
because, according to section 5 of chapter 224 of the General 
Statutes, it is a mere continuation of the former general law 
on the subject of county treasurers, and, according to section 6 
of the same chapter, does not repeal any act local in its character, 
and especially applicable to any particular county, as the act of 
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1857 clearly is. Nor is it repealed by ‘‘ an act to amend section 
1 of chapter 38 of the General Statutes of 1865 concerning 
county treasurers,” approved March 22,1870. That act, by its 
title as well as by its context, claims to be amendatory of the 
general law of 1865 only. It is so merely in one particular, by 
omitting the proviso that no person shall be elected to said office 
of treasurer more than two successive terms. The first section 
of the act of 1870 may be considered as substituted in place of 
the first section of the act of 1865, and that is all that the 
amendment and the repealing clause contained in the second 
section accomplishes. (1 Wagn. Stat. 410, § 1.) 

The foregoing is all the legislation on this subject affecting the 
question under consideration. 

There is no difference between the operation of the act of 
1865 and its amendatory act of 1870 on the act of 1857 in 
this case, and between the operation of the act of 1865 (Gen. 
Stat. 1865, ch. 128, § 1) on another act of March 3, 1857, 
which this court had under consideration in Vastine v. McDonald, 
88 Mo. 533. The two cases are almost identical in every par- 
ticular. In the case of The State, etc., v. Pearcy, 44 Mo. 158, ° 
the court applies the same principles to a different state of facts, 
and removes all doubt as to what construction should be given to 
the operation of a subsequent general enactment on a preceding 
special act. 


Currier, Judge, delivered the opinion of the court. 


This is a proceeding in the nature of a writ of guo warranio, 
and is designed to test the right of the respondent to the office 
of treasurer of the county of St. Louis. He claims the office 
under and by virtue of an appointment by the St. Louis County 
Court, made January 5, 1871, to fill a supposed vacancy. If 
the vacancy in fact existed, it is not questioned that the court 
had the right to fill it; but if there was no vacancy, then the 
action of the court was nugatory and the respondent took nothing 
by the appointment. Whether or not there was an existing vacancy 
at the time of the appointment is therefore the ultimate question 


to be decided. 
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The act of March 8, 185T (Sess. Acts 1856-7, p. 676), 
entitled ‘‘ an act concerning the assessment and collection of the 
revenue in the county of St. Louis, and for other purposes,” 
provided, among a variety of other things, that the treasurer of 
the county should be elected on the first Monday of August in 
the year 1858, and hold his office for the term of six years, and 
until his successor should be elected and qualified. It further 
provided (§ 9) that ‘‘on the same day, in every sixth year 
thereafter, a treasurer of said county should be elected for a like 
term.” The act indisputably fixed an official term of six years, 
and provided for an election in August, 1858, and every sixth 
year thereafter. It seems to be conceded on all hands that if 
this act is now in force, the action of the County Court in the 
appointment of the respondent was warranted by law, and that 
the respondent is consequently legally entitled to hold the office. 

The following agreement is filed in the cause: ‘‘It is agreed 
by counsel that the only issues intended to be presented to the 
court by the pleadings in this cause are: 

**1. Whether the act of March 3, 1857, has been repealed, 
either by the provisions of the new constitution or by subse- 
quent statutory enactments. 

‘*2. Whether having been elected by receiving a majority of 
the votes cast of the qualified voters of St. Louis county at the 
general biennial election held in said county on the Tuesday 
after the first Monday in November, 1870, entitled one F. W. 
Mathias to the occupancy of said office; it being admitted that, 
if lawfully elected on said day, he has since properly qualified. 
That is, whether an election of county treasurer of St. Louis 
county could, under the law in force, be properly and lawfully 

held in St. Louis county on said day. 
_ **8. It is agreed that if F. W. Mathias, was not legally 
elected on said day, a vacancy did exist on the 5th day of Janu- 
ary, 1871, and that the County Court of St. Louis county did 
fill the same by appointing John T. Fiala, the respondent, and 
that he has since that day properly qualified.” 

It is quite apparent from the foregoing that no claim is set up 
in behalf of Mr. Mathias, asserting legal title to the office in 
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him in virtue of his election in November, 1870, unless that 
election was held in pursuance of law; nor is it claimed that the 
election was held in pursuance of law if the act of March 3, 
1857, fixing the time for the election in August, is now in force. 
Thus we are brought back to that act, and to the question 
whether or not it has been repealed. The Attorney-General, in 
behalf of the State, takes the affirmative, and insists that the act 
has been repealed (1) by operation of the new constitution, and 
(2) by subsequent legislative enactments. I will now proceed to 
examine the grounds of this claim. 

It is first insisted that the new constitution (article m, § 2) 
abrogates the act. There are two clauses in the section referred 
to which are supposed to have some bearing upon the present 
inquiry. The first provides that ‘‘ general elections shall be held 
biennially on the Tuesday next after the first Monday in Novem- 
ber;”’ the other, that ‘‘no special election, State, county or 
municipal, shall be appointed to be held on a Monday.” It will 
at once be seen that provision is here made for two classes of 
elections — one general, the other special. The first has no con- 
nection with the present investigation, and for the reason that we 
are not upon the subject of general elections. The other— that 
relating to special elections —is germain to the issues raised by 
the pleadings. The constitution forbids the holding of special 
elections on Monday, but does not provide, as in case of general 
elections, on what particular day a special election may be held. 
That is left to the discretion of the Legislature, subject to the 
prohibition as to Monday. 

But the act of March 3, 1857, as we have seen, appointed the 
election of treasurer to be held on Monday, namely: the first 
Monday of August, 1858, and every six years thereafter. This 
clause of the act is in conflict with the constitutional provision 
under consideration, and was therefore repealed by it. The two 
can not stand together, and the legislative provision must yield 
to the requirements of the constitution. It does not thence follow, 
however, as the relator seems to claim, that the entire act was 
repealed. No such result followed. The act was repealed only 
to the extent that it came in collision with the constitution. The 
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constitution does not affect the treasurer’s official term, or any of 
his duties, relations, or responsibilities. These all remained 
intact. But this result followed, namely: that the office could 
not be filled through the medium of a popular election until the 
Legislature acted on the subject and appointed a day upon which 
an election could be legally held. Accordingly we find that the 
Legislature, at its session next following the adoption of the 
constitution, took the matter in hand, and by an appropriate 
general law enacted as follows: ‘‘All county, town and city elec- 
tions required by former or existing laws to be holden on Monday, 
shall hereafter be holden on the Tuesday next succeeding the 
Monday specified in said law as the day for holding such elec- 
tions.”? (Sess. Acts 1865-6, p. 88.) This act applies, and was 
manifestly intended to apply, to St. Louis county and to all the 
counties in the State similarly situated. It was evidently passed 
in view of the constitutional prohibition against holding special 
elections on Monday. Under it the election for county treasurer 
of St. Louis county would occur on the Tuesday following the 
first Monday of August in the year 1870, and not on the Tuesday 
following the first Monday of November of that year, the date of 
Mr. Mathias’ supposed election. 

It is suggested, however, that the act last referred to is void 
as being in conflict with that part of section 27, article rv, of 
the constitution which prohibits special legislation, and which 
requires the enactment of general laws wherever such laws may 
be applicable to the matter legislated upon. I fail to see the 
force of this ohjection. The act in question is a general law, 
and operates uniformly all over the State. It does not furnish 
one rule for one county and a different rule for another. When- 
ever an election was appointed by law to be held on Monday, the 
election was postponed to the Tuesday following. 

Again, it is suggested that the act, if it has any force, revives 
special laws, and that it is subject to a constitutional objection on 
that ground. In reply to this suggestion it is sufficient to say 
that it did not revive the act of March 3, 1857, for the reason 
that that act was never suspended or repealed, so far as is shown. 
It was not suspended or repealed by operation of article m1, 
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section 2, of the constitution, as we have already seen. The 
repeal of a single clause in an act or section does not necessarily 
repeal the whole act. The fallacy of the objection lies in the con- 
trary assumption—an assumption altogether gratuitous. The 
act of March 19, 1866, thus objected to, carries into effect the 
most manifest intention of the framers of the constitution. 

Nor is there any force in the objection that the act of March 
8, 1857, was repealed by the first section of chapter 38 of the 
General Statutes. There is nothing to indicate that the Legisla- 
ture had in view the local St. Louis act, or any other local laws, 
when it adopted that chapter and section. Besides, the chapter 
is a mere reproduction of article 1, chapter 46, of the act of 
December 4, 1855 (R. C. 1855, ch. 46). It is therefore to be 
construed as a mere continuation of an old law, and not as a new 
enactment. (Gen. Stat. 1865, p. 883, § 5.) For the purposes 
of construction it is to be treated as having been passed in 1855, 
two years before the act it is supposed to repeal became a law. 
In no view can chapter 88 of the General Statutes be regarded as 
coming in conflict with the local St. Louis act of 1857. 

Again, it is insisted, and with much urgency, that the act of 
March 22, 1870 (Sess. Acts 1870, p. 35), repeals the act of 
March 8, 1857. This objection derives all its seeming force 
from a superficial view of the two-acts. A careful comparison 
and examination of them dissipates the objection. Such a com- 
parison and examination will show that the Legislature, in passing 
the act of March, 1870, had no reference whatever to the local 
St. Louis act of 1857. Its aim was not to*overturn any local 
act, but to amend the general law in relation to county treasurers. 
Its title and context prove this. The general law, which it was 
proposed to modify by the amendatory act, forbids the election 
of the same person for ‘‘ more than two successive terms.”” To 
repeal this clause was the sole object of the act of March, 
1870, and that was accomplished. The repeal took the form of a 
re-enactment of section 1 of the old law im Awe verba, with the 
proviso or prohibitory clause left out. That was the whole of it. 
No other change was made or attempted. It was, in effect, a 
mere repeal of the proviso. In that view it was in no way in 
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conflict with the act of March, 1857. But assuming, for the sake 
of the argument, that section 1 of the act of March, 1870, had 
been enacted as a new law throughout, and that its provisions 
were in conflict with the provisions of the prior local act, was the 
local act thereby repealed by implication ? 

Repeals by implication are not favored. The rule in this State 
may be regarded as settled that a general statute, although incon- 
sistent with the provisions of a prior local law, will not repeal the 
latter unless there is something in the general law, or in the 
course of legislation upon its subject-matter, that makes it 
manifest that the Legislature contemplated and intended a repeal. 
(Vastine v. McDonald, 88 Mo. 584; State v. Pearcy, 44 Mo. 
159.) In the case at bar it does not appear that the Legislature, 
in enacting the law of March, 1870, had in view the local St. 
Louis act, nor is there anything in or. connected with the act 
(§ 1) that indicates a purpose on the part of the Legislature to 
repeal or do away with the local enactment. In principle the 
case at bar can not be distinguished from the Vastine case. In 
State v. Pearcy the facts were different and a different conclusion 
was reached, ‘but there was no abandonment of the undoubtedly 
correct principle announced in the Vastine case. 

But the act of March, 1870, contained an affirmative repealing 
section in these words: ‘‘ All acts and parts of acts in conflict 
with this act are hereby repealed.” Do these words spend their 
force upon inconsistent general laws? or do they, in one breath, 
sweep away all conflicting local legislation as well? It would be 
dangerous, to say the least of it, to hold the affirmative of the 
latter proposition in a State where special legislation has abounded 
as it-has in the State of Missouri. The repealing clause must be 
construed in connection with the whole act, and with reference to 
the intention of the Legislature in enacting it. The same rule of 
construction is to be applied to it that is applied to the main body 
of the act. The word ‘‘ repealed” is not necessarily to be taken 
in its most sweeping and absolute sense. In Rex v. Rogers, 
Lord Ellenborough says: ‘‘ This word is not to be taken in an 
absolute, if it appear. upon the whole act to be used in a limited 
sense.”’? (10 East, 573; and see Canndon v. Anderson, 1 T. R. 
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728; Sedgw. Stat. and Const. Law, 129.) The whole act, then, 
is to be consulted to determine the proper construction to be 
placed upon the repealing clause, however comprehensive the 
terms may be in which that clause is phrased. This is a doctrine 
of common sense as well as of the law. 

Apply the principle to the act of March, 1870. We have 
already seen that the sole and only object of that act was to get 
rid of a proviso in a general law which restrained any particular 
treasurer from holding the office for more than two successive 
terms. The proviso was not in words repealed, but it was taken 
out of the statute in the manner already described. The obvious 
and legitimate object of the repealing section was to abrogate all 
general laws which imposed the objectionable prohibition. It is 
patent, upon a comparison of the law amended and the law 
amending it, that it was no part of the purpose of the amendatory 
law to touch the questions of election or the term of office. 
These were matters wholly foreign to the purposes of that enact- 
_ment. In my judgment, the operation of its repealing clause 
should be limited at least to general laws, if not strictly to the 
subject-matter of the abolished proviso. Perhaps the latter is 
the safer rule where the repealing clause, as in this case, is 
expressed in general terms, without any specific designation of 
the particular statute intended to be operated upon. 

It may here be remarked that the facts connected with this 
litigation serve to make manifest the mischief and confusion 
attendant upon special legislation. I have examined the case 
with no bias in favor of legislation of that description. Courts, 
however, are bound to declare the law as they find it. It is the 
business of the Legislature, and not of the courts, to amend the 
laws if the public good require it. 

The conclusions I have reached have already been indicated. 
I am of the opinion, and entertain no doubts of its correctness, 
that neither the provisions of the constitution nor any of the acts 
passed under it, to which our attention has been called, operate 
an abrogation of the local St. Louis act of March 3, 1857. 
The act being still in force, it determines the official term of the 


treasurer of St, Louis county, and fixes the time for his election, 
21—VoL. XLVI. 5 
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except as the act has been amended by the subsequent act of 
March 19, 1866, substituting the Tuesday after the first Monday 
of August as the day of election, in place of the first Monday 
of that month. 3 

The result is that the application for a judgment of ouster 
must be refused. The other judges concur. 


eniliin 





Joun F. Weranpy ef al., Plaintiffs in Error, v. Joun LEMUEL, 
Defendant in Error. 


Practice, civil— Evidence, Supreme Qourt will not weigh. — Under the 
present system of practice, when a lower court tries a case, sitting as a jury, 
the Supreme Court will not undertake to weigh evidence, and say whether it 
justifies the trial court or not, except in a strictly equitable action; and where 
no question of law is raised a case can not be reviewed. 


Error to First District Court. 


Geo. T. White and Henry Flanagan, for plaintiffs in 
error. 


E. L. King § Bro., for defendant in error. 
Waaner, Judge, delivered the opinion of the court. 


This was an action of ejectment, tried by consent of parties 
before the court, without the intervention of a jury. No instruc- 
tions were asked or given. The court, after hearing the evidence, 
found a verdict for the defendants and rendered judgment there- 
on. We can not weigh the evidence, and undertake to say 
whether it justified the finding and judgment of the court or not, 
and as no question of law is saved, the case can not be reversed. 
(Easley v. Elliott, 43 Mo. 289; Wilson v. North Missouri R.R. 
Co., 46 Mo. 36.) 

This court will not review the evidence to find whether the 
Cireuit Court has come to the proper conclusion, except in strictly 
equitable cases. Under the practice act of 1849 the law was 
different, and required the court to make a finding of facts in the 
nature of a special verdict, with its conclusions as to the law 
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thereon; and even then it was deemed to be the better course 
for the court, when trying a cause in the first place, to declare 
what the law was, and then, in its capacity of a jury, to find the 
issue of fact accordingly. (Piercefield v. Snyder, 14 Mo. 583.) 
But now the court, in trying issues of fact, sits as a jury and 
gives a general verdict ; and the only way in which its errors can 
be corrected, if it decides the law wrongfully, or makes a misap- 
plication of the law to the facts, is to ask declarations of law or 
instructions, in order that we may see on what theory the court 
proceeded. To attempt to review this case would simply be 
giving our opinion upon the weight of evidence, when no point 
of law was saved or raised in the trial court. This we can not do. 
Judgment affirmed. The other judges concur. 





HezeEx1au R. Sweet, APMINISTRATOR OF EstaTE oF Ricuarp R. 
Jones, DecEaseD, Defendant in Error, v. AMos W. Mauri, 
Plaintiff in Error. 


1. Administration — Suit by administrator — Set-off — Affidavit — Presump- 
tion.— Proof of the existence of a debt, which might be used as a set-off to 
a demand sworn to against an estate, is not of itself sufficient evidence to 
show prima facie that the debt was actually so applied, especially when 
neither the minutes of the court nor the account presented show anything in 
relation to the set-off. Affidavit of the claimant that he has allowed all just 
credits and set-offs establishes no such presumption. 


Error to First District Court. 


Lay § Belch, for plaintiff in error. 
H. Flannagan, with J. Halligan, for defendant in error. 
Buss, Judge, delivered the opinion of the court. 


This suit was commenced to recover the amount of sundry 
promissory notes given by defendant to plaintiff’s intestate, and 
the defendant claimed that the notes had been adjusted by way of 
set-off in an allowance of demands against the estate presented by 
him. The questions of fact were submitted to the court, which 
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found for the defendant, and the plaintiff excepts to the declara- 
tions of law that governed its finding. They were not entirely 
consistent with each other, but were all controlled and vitiated by 
the following, given at the instance of defendant : ° 

‘¢1. The notes sued upon were a proper, entire, and undenia- 
ble offset to the claim of A. W. Maupin before the County Court 
of Franklin county; and these notes, if found to have been inven- 
toried prior to the presentation of Maupin’s account to said court, 
must have been adjudicated, and are a conclusive bar to the 
recovery in this case. 

“©2. The judgment of the County Court, offered in evidence 
in the matter of allowance of A. W. Maupin against the estate of 
R. R. Jones, deceased, is prima facie evidence that all the notes 
sued upon were litigated before the County Court of Franklin 
county in the rendition of said judgment ; and unless the plaintiff 
removes this presumption by positive evidence, the court, sitting 
as a jury, will find for the defendant.” 

Defendant had exhibited a large account against the estate, 
upon which he was allowed over $3,000, and the notes amounted 
to a few hundred dollars more. Plaintiff claims that nothing 
but the account was before the court, and though the notes were 
talked of, the arrangement was that the account was to be adjusted 
and its balance settled by the court, and afterward the plaintiff 
was to allow such balance in payment of the notes as far as it 
would go. These notes had been inventoried, and it will be seen 
that the first declaration cuts off all consideration of the issue in 
relation to their adjudication as a set-off. It is so glaringly 
improper that counsel do not defend it, but claim that it is ren- 
dered nugatory by other declarations. There is some inconsist- 
ency between them, but the court having given them all, we do 
not know by which its action was governed, and an inspection of 
the record leads us strongly to suspect that its conclusion was 
reached under the inspiration of the views embodied in the first 
declaration above quoted. 

The other declaration was also objectionable. Whether the 
notes were considered and adjudicated as a set-off, was a fact put 
in issue; and the court held, in effect, that this fact was proved 
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by the fact that the debt existed and was inventoried. I do not 
understand that counsel claim, as a general proposition, that the 
existence of a debt which might be used as a set-off is of itself 
evidence,sufficient to show that the debt was actually so applied 
in.a given suit, and that he who would deny it must remove ‘this 
presumption by positive evidence.” Byt I do understand them 
to claim the proposition to be correct when the suit is against an 
estate. The reason given is that the claimant is required by law 
to make oath that he has allowed all just offsets, and the pre- 
sumptions are that he has complied with the law, and that he 
swore to the truth; z. e., where suit is brought by an adminis- 
trator, and the debtor pleads that the subject-matter of the suit 
has been before adjudicated, these presumptions, without any 
other evidence, are sufficient to establish the fact. Former adju- 
dications are usually proved by the record, and if these notes were 
applied upon the debt held by defendant against the estate, the 
record ought to have shown it. But if the record proper — Zz. e., 
the journal of the Probate Court — fails to explain the matter, 
surely the account presented and allowed against the estate, with 
the certificate indorsed, should make it plain. If this also fails, 
it seems to me that the ordinary presumptions against the affirma- 
tive of an issue, until proved, are greatly strengthened. I know 
of no different rule that applies to the maintenance of affirmative 
issues of this kind more than any other. As a matter of inference, 
a stronger probability would arise from given facts under some 
circumstances than under others, and every circumstance con- 
nected with any transaction under investigation is proper to be 
considered in aiding a conclusion. But he who holds the affirma- 
tive of an issue is required to sustain it, and no exception is made 
to issues of this kind. The affirmative of this issue is not sus- 
tained by evidence alone that a claim was allowed against the 
estate, and in favor of defendant, especially when it appears that 
neither the minutes of the court nor the account presented show 
anything in relation to the set-off. P 
The judgment of the District Court, reversing and remanding 
the case, is affirmed. The other judges concur. 
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D. R. GALE, ADMINISTRATOR OF THE EsTATE OF James B. 
Mavuprin, Deceasep, Defendant in Error, v. Jonn B. Micure, 
Plaintiff in Error. 


1. Practice, civil — Writ of error will lie to action of court on motion. — 
When the overruling of a motion is a final and complete disposition of the 
subject-matter of a cause, the action of the court may be reviewed without a 
final judgment. Writ of error will lie to the action of the court on a motion 
without a final judgment. 

2. Practice, civil — Trial, judge of neighboring court may preside at, when, 
under section 17, article IV, of the State constitution.—The judge of a Circuit 
Court may procure another judge to hold a particular term of court, giving 
up to him the whole business of the term; but he is not authorized, in order 
to prevent a change of venue in a particular cause, or for any other reason, 
to call in a neighboring judge to try that canse. And if he does call him in, 
although he try it never so fairly, it is a trial without authority of law, and 
his decision has no binding force. 

3. Practice, civil — Trial — Venue, change of, matter of right. —It is the duty 
of an interested judge, on motion, without application from either party, to 
award a change of venue, especially when those who present it insist on the 
change. 


Error to First District Court. 


Lay § Beich, for plaintiff in error. 


Ewing § Smith, for defendant in error, cited 88 Mo. 501; 
8 Mo. 609 ; 34 Mo. 204; 33 Mo. 117. 


Buss, Judge, delivered the opinion of the court. 


It appears that the plaintiff had recovered judgment against 
defendants in the Gasconade Circuit Court, upon which judgment 
execution was issued, and the defendants presented their motion 
to quash the execution, upon the ground that the judgment was 
void, as having been rendered without jurisdiction over the per- 
sons of defendants and in their absence. The plaintiff was the 
judge of said Circuit Court, and when the motion came up for 
hearing he called upon Hon. T. M. Rice, judge of the First 
Circuit, to preside and hear the motion, to which the defendants 
objected, upon the ground that the judge of the court was present 
in good health, and none of the reasons existed that would 
authorize him to call upon the judge of the First Circuit to pre- 
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side, and they also demanded a change of venue to some other 
circuit. But the objections were overruled, the change of venue 
was refused, and Judge Rice took his seat to hear the motion. 
Afterward, defendants presented a formal motion in writing, 
verified by affidavit, for a change of venue, upon the ground that 
the judge of the Gasconade Circuit Court was interested as a 
party, which motion was overruled, and thereupon the original 
motion to quash was taken up, heard by Judge Rice, and over- 
ruled, the entry showing that ‘‘ the Hon. T. M. Rice, judge of 
the First Judicial Circuit, was called to the bench in this cause, 
at the request of the Hon. Daniel Q. Gale, judge as aforesaid, 
and the matters and things contained in said motion being seen 
and fully considered by the court are overruled, to which defend- 
ants then and there objected and excepted.” 

Defendants sued out a writ of error to the action of the court 
upon this motion, and the plaintiff objects to its consideration 
for the reason that there was no final judgment. It is difficult 
to understand what is meant by this objection. Ordinarily, a 
motion, pending the trial of a cause, is a part of the proceedings, 
and its disposition will not be reviewed until final judgment in 
the pending cause. But in this case no further judgment is to be 
had ; the principal cause had been already disposed of ; the over- 
ruling of the motion is a final and complete disposition of its 
subject-matter, and if the objection has any application it must 
be to the’ allowance of a writ to the action of the court upon such 
a motion. But that question is not an open one, this court having 
uniformly sustained such writs. (Bain v. Chrisman, 27 Mo. 298 ; 
Parker v. Waugh, 34 Mo. 340; Bruce v. Vogel, 388 Mo. 100; 
Parker v. Hann. & St. Jo. R.R. Co., 44 Mo. 415.) 

The question then arises whether the judge of the Gasconade 
Circuit Court, being himself interested in the cause, had a nght 
to call upon a judge of a neighboring circuit, who was present, 
to sit and determine said cause. If he had such right he must 
have obtained it from the constitution or the statute, for it will 
not be pretended that considerations of convenience, or of fairness 
merely, will control the jurisdiction of a court or point out the 
judge who is entitled to hold it. Reliance, doubtless, was had 
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upon section 17 of article vi of the constitution, which reads as 
follows: ‘‘If there be a vacancy in the office of judge of any 
circuit, or if he be sick, absent, or from any cause unable to hold 
any term of court of any county of his eircuit, such term of court 
may be held by a judge of any other circuit ; and at the request 
of the judge of any circuit any term of court in his circuit may 
be held by the judge of any other circuit.”” In this case both the 
judges evidently construed the authority given a judge of another 
cireuit to hold one of the terms of the Gasconade Circuit Court, at 
the request of its judge, as also giving authority te sit in a par- 
ticular cause at his request, the term being held by himself. But 
no such authority is contained in the section, either directly 
or by implication. The judge of a circuit may procure another 
judge to hold a particular term of court, giving up to him 
the whole business of the term; but he is not authorized, in 
order to prevent a change of venue in a particular cause, or for 
any other reason, to call in a neighboring judge to try that cause. 
And if he does so call him in, though he try it never so fairly, 
it is a trial without authority of law, and his decision has no 
binding force. 

It was the duty of the court, when the motion was presented, 
‘* without any application from either party,”’ to award a change 
of venue, and especially when those who presented it insisted 
upon the change. (Wagn. Stat., ch. 158, §§ 1-5, pp. 1355-6.) 
It was a legal right of which the defendants could not be thus 
deprived, and the order of the Circuit Court upon the motion 
should have been reversed by the District Court. Its judgment, 
dismissing the writ of error, is reversed, and all the proceedings 
of the Circuit Court after the presentation of the motion are set 
aside and the cause remarded, with directions to grant the change 
of venue according to the statute. The other judges concur. 
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J. F. Jones, ADMINISTRATOR OF ANTHONY SgEaxs, Plaintiff in 
Error, v. Zapok Hook, ADMINISTRATOR OF Preston B. Reep, 
AND CHARLES D. Drake, ADMINISTRATOR OF THoMAs SHANE, 
Defendants in Error. 

1. Sales, questions of fact touching, submitted to the jury.—tIn the sale of per- 
sonal property, where there is any conflict of testimony, questions as to 
whether the vendor intended by the bill of sale to vest immediate title in the 


vendee, and whether there was a delivery to and subsequent possession by the 
vendee, are issues which, under proper instructions, should be submitted to 


the jury. 
Error to Fourth District Court. 


Lay § Belch, and J. F. Jones, for plaintiff in error. 
Hayden § Boulware, for defendants in error. 


Defendants asked the court to give the following instructions: 
‘$1. Upon the evidence adduced in this cause, the plaintiff can 
not recover in this action. 2. If it is found from the evidence 
that Anthony Seals in his lifetime procured the original bill of 
sale from Yount to him for the slaves, to be destroyed, and the 
second bill of sale read in evidence to be substituted therefor, 
with the intention to vest the title of the slaves in Jane Shane 
and her heirs or children, the plaintiff can not recover in this suit, 
and the jury must find their verdict for the defendants.” 


CurriER, Judge, delivered the opinion of the court. 


The record in this cause presents a considerable complication 
of names, dates, and transactions; but the matters which it is 
material to consider lie in a narrow compass. 

The present suit was instituted in March, 1855, by the plain- 
tiff, as administrator upon the estate of Anthony Seals, deceased, 
for the purpose of recovering possession of certain slaves which 
were alleged to be the property of said estate. The petition 
avers that Seals was the owner of a slave girl named Chloe (the 
mother of the other slaves sued for) ; that he died seized of her 
as his property in March, 1831, in Tennessee, the place of his 
then and former residence ; that no administration had ever been 
had upon his estate, the plaintiff having taken out letters for the 
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first time in October, 1854, twenty-three years after Seals’ death. 

The answer puts in issue the fact of Seals’ property and 
ownership at the time stated, and avers title in the wife of Seals 
and her children. 

At the trial the plaintiff gave evidence tending to show that 
Seals purchased the slave Chloe in 1828 or 1829, taking a bill 
of sale to himself; that he subsequently sought to divest himself 
of title and to vest it in his wife. To that end, as the evidence 
tends to show, the original bill of sale was surrendered, the 
vendor substituting in place of it a fresh transfer directly to Mrs. 
Seals, the latter paper bearing date, March 7, 1830. 

The trial was by jury, and the court, at the instance of the 
defendant, instructed them that, upon the evidence, the plaintiff 
could not recover. Whereupon the plaintiff submitted to a non- 
suit, and the cause is brought here by appeal. 

The court’s instruction, withdrawing the case from the jury, 
was clearly erroneous. There was evidence from which the jury 
would have been warranted in finding title in Seals, according to 
the averments of the petition. He was the undisputed owner 
prior to March 7, 1830. Whether he intended by the substituted 
bill of sale of that date to vest an immediate title in his wife, 
and whether there was a delivery to and subsequent possession of 
the slave by Mrs. Seals as her separate and independent prop- 
erty, were questions to be passed upon by the triers of fact, 
and not by the court. The court should have submitted them to 
the jury under proper instructions. 

The title of Seals prior to March, 1830, is unquestioned. It 
is equally clear that he intended and attempted to effect a valid 
and legal transfer to Mrs. Seals. Whether he succeeded in 
carrying his intention into effect is the question. There being no 
creditors to complain, it was his right to deal with his property as 
he pleased — to give it to whom he thought proper. The inten- 
tion to part with his title and to vest that title in his wife being 
clear, it would require but slight evidence, after the lapse of 
nearly forty years, to satisfy the minds of either court or jury 
that the intention of the parties was effectuated by a proper 
delivery, even if it should be considered that the claim of the 
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husband’s representatives was not of too stale a nature to deserve 
consideration in a court of justice. Nevertheless, upon the issue 
of delivery or no delivery, title or no title, the facts should have 
been submitted to the judgment and finding of the jury. 

The second instruction given at the instance of the defendants 
is also subject to objection. It makes the case turn solely on the 
question of intention. The fact that Seals intended to give the 
slave to his wife and to vest the title in her is no doubt vitally 
important to the case, but that is not the ultimate fact to be 
found. Did he carry his intentions into effect by parting with 
the possession and control of the girl? That is the decisive 
inquiry, and the jury should have been permitted to pass upon it. 
If Seals turned the slave over to his wife as her separate property, 
that is sufficient. As the parties lived together, the subsequent 
possession of the husband, if he in fact had possession, will be 
deemed in law as the possession of the wife. (Stewart v. Ball, 
83 Mo. 154.) 

The plaintiff asked four instructions, which were refused. The 
first is inaccurately phrased, but seems designed to express a 
correct legal proposition. It should have been given in a modified 
form. The second, third and fourth instructions were properly 
refused, and for reasons already sufficiently disclosed in this 
opinion. 

The judgment will be reversed and the case remanded. The 
other judges concur. 





GerorGe W. Hopkins, Defendant in Error, v. GrorGs Fecuter 
Plaintiff in Error. 


1. Practice, civil — Equitable offset — Mortgage — Surety — Injunction, ete.— 
In a suit on a note or account, an answer alleging that plaintiff is insolvent, 
and that defendant is liable, as plaintiff’s surety, upon an over-due prom- 
issory note toa third party; that a suit had been commenced to foreclose 
a mortgage given by plaintiff to secure the note, and that the mortgaged 
property, in the opinion of defendant, will prove insufficient to pay the note 
in full, discloses no existing claim in favor of the defendant against the 
plaintiff, either legal or equitable, nor does it show any ground for enjoining 

the suit. 
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Error to First District Court. 
This was an action upon a note and upon two accounts. 


McCord, and Ewing & Smith, for plaintiff in error. 


The court erred in striking out the defendant’s answer. The 
only question in the case is the right of the defendant in equity 
to make this defense. We hold that it is his only remedy, and 
that it is authorized by law. (Field v. Oliver, 43 Mo. 200; 2 
Sto. Eq. Jur., § 1436 ed seg.; Collins v. Farquhar, 4 Litt. 144; 
Jones v. Waggoner’s Adm’r, 7 J. J. Marsh. 144; Clark v. 
Cort, Craig & Phil. 153; Pond v. Smith, 4 Conn. 302; 2 
Paige, 581; 7 Monr. 455; 3 Binn. 135; 2 Burr. 825; 3 
Johns. Ch. 574; 11 Verm. 96; 6 Paige, 118; 6 Conn. 16.) 


E. L. King § Bro., for defendant in error. 


CurrigR, Judge, delivered the opinion of the court. 


The defendant, in his answer, admits his indebtedness to the 
plaintiff according to the allegations of the petition, but avers 
that the plaintiff is insolvent, and that the defendant is liable, as 
the plaintiff’s surety, upon an over-due promissory note toa third 
party; that a suit has been commenced to foreclose a mortgage 
given by the plaintiff to secure the note, and that the mortgaged 
property, in the opinion of the defendant, will prove insufficient 
to pay said note in full. The defendant therefore prays that the 
present suit be enjoined until it shall be ascertained by the results 
of the foredlosure suit whether any balance will remain upon said 
note after applying the proceeds of the mortgaged property, 
which the defendant may hereafter be called upon to pay. 

Numerous authorities have been cited by the defendant’s coun- 
sel which affirm the doctrine of equitable offsets. But this is 
not a case of that character. The answer discloses no existing 
claim in favor of the defendant against the plaintiff, either legal 
or equitable, nor does it disclose grounds for an injunction. 

The judgment in favor of the plaintiff was for the right party 
and will be affirmed. The other judges concur. 
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CaprtaL Crry Bank, Defendant in Error, v. SamurL Knox, 
Plaintiff in Error. 


1. Practice, civil — Parties — Jurisdiction where defendants reside in different 
counties. —Under the practice act (Wagn. Stat. 1005), when there are several 

’ defendants, and they reside in different counties, the suit may be brought in 
any such county, and ordinarily the plaintiff would have the right to select 
the county for the institution of the suit; but jurisdiction must be fairly 
acquired, and can not be maintained when it is sought to be obtained by 
fraudulent representations for the purpose of oppression. 


Error to First District Court. 


Ewing § Smith, for plaintiff in error. 


The Circuit Court had no jurisdiction over defendant Knox. 
(Jacobs v. Mellen, 14 Mass. 182; 41 Mo. 493; 2 Johns. 294; 
3 Abb. Pr. 474; 3 Cow. 881; 28 Mo. 75; 38 Mo. 421.) 


Lay & Belch, for defendant in error. 


In this case it may have been unkind in Vose to sell the 
dishonored note of Knox so far from his domicile. But wherein 
is it unlawful? No property of Knox is taken, no right divested. 
The court, it is presumed, would administer the rights of parties 
correctly. If not, the law has made ample provision by writs of 
error, appeal, change of venue, etc. Vose had a right to sell, 
the bank to buy, and the statute fixes the form. 


Waener, Judge, delivered the opinion of the court. 


The plaintiff commenced its action in the Cole County Circuit 
Court against Samuel Knox and 8. A. Vose on a negotiable 
promissory note executed by John F. Darby, payable to Samuel 
Knox, and by Knox indorsed and transferred to Vose. Vose 
indorsed and transferred the note to plaintiff, and at its maturity 
it was protested for non-payment. The plaintiff has its place 
of business in Jefferson City, Cole county, Missouri, and the 
defendant Vose also resides in Cole county. Knox lives in St. 
Louis county, and the writ was served upon him in that county. 
At the return term Knox appeared and pleaded to the jurisdic- 
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diction of the court; and, as reasons in denial of the jurisdiction 
thereof, he stated that he was a resident of the city and county 
of St. Louis, and that he had not been within the limits of Cole 
county from the date of the making of the note till after process 
was served upon him. And he further averred that for the pur-, 
pose of compelling him to answer this suit in Cole county, and 
for no other purpose, Vose assigned and delivered the note to the 
plaintiff; that the sole purpose and object of the indorsement and 
transfer by Vose to plaintiff was to enable the plaintiff to insti- 
tute suit against Vose, who was a resident of Cole county, and 
by that contrivance acquire jurisdiction over him, a resident of 
St. Louis county, all of which facts were well known to plaintiff 
when it received the note, and the plaintiff unlawfully co-operated 
with Vose in the unlawful transaction ; that the note was indorsed 
and transferred for an unlawful and wrongful purpose, and was 
wholly ineffective.to give the Circuit Court jurisdiction over him. 
He further alleged that Vose was made a co-defendant in the 
case with no purpose of holding him responsible in the suit, but 
for the purpose only of compelling Knox to enter his appearance 
and defend the suit in a county remote from his residence. 

To this ptea the plaintiff demurred. The court sustained the 
demurrer and final judgment was rendered thereon, which was 
affirmed in the District Court, and Knox prosecuted his writ of 
error. 

The practice act provides that where there are several defend- 
ants, and they reside in different counties, the suit may be brought 
in any such county (2 Wagn. Stat. 1005, § 1), and ordinarily 
the plaintiff would have the right to select the county for the 
institution of the suit. But jurisdiction must be fairly acquired, 
and can not be maintained where it is sought to be obtained by 
fraudulent representations or for the purpose of oppression. No 
court should sanction any attempt to bring a party within its 
jurisdiction by fraud and misrepresentation. (Marsh’s Adm’r y. 
Bast, 41 Mo. 493.) 

In January v. Rice, 38 Mo. 409, it appears that suit was 
brought against four persons in St. Louis county, and a sum- 
mons issued against three of the defendants to that county, and 
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a separate writ was issued to St. Charles county against the 
defendant Rice, who resided in that county. Rice made no 
answer, and judgment was taken against him by default ; the 
other defendants answered, and, on a trial, judgment was rendered 
for the plaintiffs. Upon motion this jadgment was set aside and 
vacated by the court, and afterward plaintiffs dismissed their 
suit as to all the defendants except Rice, and had their damages 
assessed and final judgment against him. Rice moved the court 
to set aside the judgment against him, upon the alleged ground 
that the court had no jurisdiction to render judgment against 
him after the dismissal of the suit as to the other defendants. 
This motion was overruled, and, on appeal here, it was said 
there was no error in the action of the court below. The judge, 
in delivering the opinion in this court, remarked: ‘It is not 
disputed but that the court had jurisdiction of Rice while the 
other defendants were parties to the suit. That being the case, 
it did not lose jurisdiction by the dismissal as to the other 
defendants. Being once properly subject to the court, the juris- 
diction of the court over him could not be interrupted by the 
results of the proceedings as to other partie’. Especially is this 
the case where the petition had been taken as confessed as against 
him, whilst the other defendants were parties, and nothing 
remained to be done but to assess the plaintiff’s damages.”’ 

It is to be observed that in the above case jurisdiction had 
in the beginning rightfully attached; that the defendant Rice 
had permitted judgment to go against him by default, and that 
nothing remained, even after the judgment against his co-defend- 
ants was set aside, but to assess the damages and make the 
judgment against him final. But there is a marked difference 
between Rice’s case and the one at bar. For the purpose of the 
present decision, the demurrer admits every fact alleged in the 
plea to the jurisdiction. It confesses that the indorsement and 
transfer of the note by Vose to the plaintiff was a sham, for the 
sole purpose and object of enabling the Cole County Circuit 
Court to acquire jurisdiction over Knox, and compel him to 
answer and litigate the case in a county remote from his resi- 
dence. Such a proceeding the law ought not to sanction. It 
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would be promotive of great injustice. The result would be, by 
a combination of parties for sinister ends, to abuse the process 
of the courts, and drag a defendant from one end of the State 
to the other to defend his rights at great trouble and expense, or 
else submit to be victimized. If the transfer was legal and fair, 
the court, when it acquired jurisdiction over Vose, had the 
undoubted right to issue the counterpart to any county in the 
State where Knox resided. But the allegations made by the 
plea to the jurisdiction should have been met by a replication 
putting their truth in issue. If they were true, as admitted by 
the demurrer, I think they amounted to a good plea. For these 
reasons the judgment will be reversed and the cause remanded, 
with directions to the court below to overrule the demurrer and 
give the plaintiff leave to file his reply. 

Reversed and remanded. J udge Currier concurs ; Judge Bliss 
absent. 


[ END OF JANUARY TERM. ] 








